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IN THE HIGH COURT OF SOUTH AFRICA  

(WESTERN CAPE HIGH COURT, CAPE TOWN)  

CASE NO: 22621/11 

DATE: 21 NOVEMBER 2011 

In the matter between:  5 

VIOLETTA MUKHAMADIVA Plaint i f f  

and 

DIRECTOR-GENERAL DEPARTMENT OF HOME 

AFFAIRS  1 s t  Defendant  

THE MINISTER OF HOME AFFAIRS  2n d  Defendant 10 

 

COURT ASSEMBLES:  (at 10:11) 

MR ALBERTUS :   May i t  p lease you M’Lord,  I  appear on behalf  

of  Mr Hans Grobler who has been ordered by you to appear 

before you today.  15 

COURT: Thank you.  

MR KATZ :   M’Lord I  appear on behalf  of  Ms Violetta 

Mukhamadiva who was the or iginal  appl icant which has given 

r ise to these proceedings,  as i t  p leases the Court .  

COURT: Mr Katz i t  seems to me that  I  th ink I  should have Mr 20 

Eisenberg go on record,  to te l l  us what had happened in order 

that  the matter can be –  a lso give Mr Albertus an opportuni ty 

to see what i t  was that  occurred,  just  on record.  

MR KATZ :   Just on two aspects M’Lord,  together with Mr 

Eisenberg,  s i t t ing next  to h im is Ms Stephanie Maria Desada, 25 
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who is a candidate at torney at  h is f i rm, she was with h im on 

the day in quest ion and at  the event in quest ion.  

COURT: Wel l  i f  necessary we can cal l  her as wel l .  

MR KATZ:  That ’s the one issue, I  a lso have two further 

statements or af f idavi ts which I  have given to my learned 5 

col league th is morning,  i t  only came  into my possession th is 

morning.   The one is an af f idavi t  by Mr Cheslyn Daniels who 

works for the Airports Company of  South Af r ica,  who 

accompanied Mr Eisenberg and Ms Desada into the area of  

content ion,  i f  I  can cal l  i t  that ,  and the other is f rom the 10 

appl icant herself  who makes a statement,  I  don’t  know i f  Mr 

Albertus wi l l  accept,  I  haven’t  spoken to h im about i t ,  but  i t ’s a 

sworn t ranslat ion of  a statement that  she made in Russia into 

the Engl ish language, now I  don’t  know whether Your Lordship 

would want me to hand i t  in  through Mr Eisenberg,  perhaps 15 

that ’s re lated . . . ( intervent ion).   

COURT: Well  let ’s just  get  Mr Eisenberg’s –  and i f  there’s a 

necessi ty corroborate that  with h is candidate at torney I  would 

be quite happy to accept that .  

MR KATZ:  I  th ink Mr Daniels af f idavi t  is  I  would submit  qui te 20 

useful  for purposes . . . ( intervent ion).   

COURT: Wel l  in  which case we wi l l  have a look at  that  too.  

Okay, you can cal l  Mr Eisenberg.  

MR KATZ:  Yes as i t  p leases the Court .  

MR ALBERTUS :   M’Lord before Mr Eisenberg is cal led into the 25 
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wi tness stand, I  have some reservat ions about the procedure 

that  is being fo l lowed.  

COURT: Why is that? 

MR ALBERTUS:  Well  normal ly there would be,  i f  i t  is  a contem 

in facie cur iae  then the person who the judge or the presid ing 5 

of f icer a l leges has commit ted contem  can deal with the matter 

ex tempore .  

COURT: Well  I ’m giving him a better opportuni ty because then 

he gets a version that  in fact  on the other s ide,  because 

bearing in mind this is a somewhat unusual s i tuat ion because 10 

the judge himself  here is involved in th is.  Since I was the 

judge who gave the order and therefore part  knowledge of  

what has gone on, I  need a record f rom somebody who is 

going to te l l  what happened.  I ’m actual ly t ry ing to be fa ir  to 

your c l ient .  15 

MR ALBERTUS:  Yes, but  I  am going to address that  part icular 

procedure . . . ( intervent ion).   

COURT: Wel l  you can.  

MR ALBERTUS :   I ’m seeking to do so,  I  f i rst  dealt  wi th the –  

wi th what would be the normal k ind of  s i tuat ion,  the si tuat ion 20 

we’re deal ing with  her now is quite d ist inct  f rom that,  other 

than a contem in facie cur iae  you would have normal ly an 

appl icat ion to court  with a charge against  a part icular person 

so that  he knows what i t  is  that . . . ( intervent ion).   

COURT: There is a charge, there’s a charge that  he is  in 25 
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contempt of  court ,  that ’s the charge.  There’s an order which 

was duly issued by th is Court ,  and the al legat ion is he refused 

to comply with i t ,  that ’s the charge, perfect ly c lear.  

MR ALBERTUS :   I ’m st i l l  just on my way to expla in what my 

reservat ions are M’Lord.  5 

COURT: Okay. 

MR ALBERTUS:  So there would be a charge, and in addit ion 

to the charge, the charge would be butt ressed at  least  by 

al legat ions as to three th ings,  number 1 that  there was a court 

order,  number 2 . . .( intervent ion).   10 

COURT: Wel l  that ’s in the af f idavi t  of  Mr Eisenberg,  have you 

not read that? 

MR ALBERTUS:  I f  you just  wi l l  a l low me . . . ( intervent ion).   

COURT: I  am just  te l l ing you, i t ’s  here.  

MR ALBERTUS :   M’Lord I  am trying to expla in to Your Lordship 15 

the dif f icul t ies that I  have.  

COURT: Alr ight ,  you carry on.   Yes,  but  I  am just  te l l ing you 

that  those dif f icul t ies are matched by documents which are in 

the f i le and which you have access to.  

MR ALBERTUS :   M’Lord I  am not with the greatest  respect 20 

. . . ( intervent ion).   

COURT: Wel l  you don’t  have th is,  you don’t  have Mr 

Eisenberg’s af f idavi t?  

MR ALBERTUS :   M’Lord three th ings,  number 1 as I  was 

seeking to expla in to Your Lordship there has to be a court 25 
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order,  number 2, the order has to be served, and number 3 

there must be evidence of  d i sobedience, now . . . ( intervent ion).   

COURT: Well  that ’s what I ’m seeking f rom Eisenberg to give 

me, because in th is part icular case the facts are qui te obvious, 

the facts are there was a court  order,  the facts are that  i t  was 5 

given to Mr Eisenberg;  the fact  is Mr Eisenberg saw to del iver 

i t  to your c l ient ,  but  I  need that  on record before we can 

pursue the matter further.  

MR ALBERTUS:  Yes, but  I  –  the real  problem that  I ’ve got  is  

the fo l lowing, that  is th is,  the af f idavi t  of  Mr Eisenberg,  and his 10 

candidate at torney,  those documents were given to us short ly 

before we commenced.  Now I  haven’t  had an opportunity,  and 

th is is the way . . . ( intervent ion).   

COURT: That ’s f ine.   I f  you want another hour to have a look 

at th is and consult  your c l ient  we wi l l  give th at  to you. 15 

MR ALBERTUS :   I ’m explain ing to Your Lordship the di f f icul ty 

. . . ( intervent ion).   

COURT: I  am giving –  I  seek to accommodate your  d i f f icul ty,  i f  

you want the matter to be heard later th is af ternoon we wi l l  

accommodate that  too.   This is not  going  away.  I  am not going 20 

to countenance people behaving badly,  and i f  he did behave 

badly then I  am not going countenance i t .  

MR ALBERTUS :   M’Lord I  rest  my case, I  voiced my 

reservat ions,  I  have expla ined to Your Lordship what my 

reservat ions are, I  wi l l  there i t  M’Lord then I  wi l l  deal with i t  as 25 



MR ALBERTUS  
2 2 6 2 1 / 1 1  

6 ADDRESSING  

 

21.11.2011/10:11-11:17/DS  /…  

the matter progresses.  

COURT: You can take as the matter goes further,  absolute ly.  

MR ALBERTUS:  Because the dif f icul ty that  I  have is that  I  

have not had an opportuni ty of  d iscussing beforehand, which I  

should have had, with my witness what in fact is ( inaudible) 5 

but  you must understand and appreciate the dif f icul ty that  I  

have as counsel for the –  for Mr . . . ( intervent ion).   

COURT: Wel l  then do you want some t ime?  

MR ALBERTUS:  No wel l  we wi l l  proceed, but  that  is what I  

wanted to p lace on record.  10 

COURT: I  am just  put t ing on the record you are ent i t led to 

have some t ime, i f  you want i t ,  you can have i t .  

MR ALBERTUS:  I  appreciate that I  should be af forded that 

t ime. 

COURT: Wel l  would you l ike that  t ime?  15 

MR ALBERTUS:  Well  we wi l l  wait  for Mr Eisenberg’s evidence 

M’Lord,  I  can discuss th is . . . ( intervent ion).   

COURT: Fine and then you can have t ime.  Yes,  but you may –  

le t  me say th is,  let ’s put  Mr Eisenberg in the box,  he can give 

his evidence in chief ,  you are then welcome to consu lt  your 20 

cl ient  because you may want to put  some quest ions to Mr 

Eisenberg which you would be constra ined to do unless you 

have an opportuni ty.  

MR ALBERTUS:  Absolute ly.  

COURT: Fine. 25 
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EVIDENCE FOR THE PLAINTIFF  

GARY SIMON EISENBERG:  (d.s.s.)  

EXAMINATION BY MR KATZ:  Mr Eisenberg you and I  have 

known each other for some t ime, can you just  expla in to the 

Court  what is your profession and te l l  us about your pract ice 5 

etcetera.   ---   I  am an immigrat ion lawyer,  that ’s a l l  I  do.   My 

law f i rm was es tabl ish in 1997 and my exclusive f ie ld of  

pract ice is South Af r ican immigrat ion and Nat ional i ty Law.  

 And where do you pract ice?   ---   I  pract ice at  2304, ABSA 

Centre,  2 Riebeeck Street,  Cape Town.  10 

 And do you have any partners?   ---    I  have no partners,  I  

pract ice as a solo pract i t ioner and I  have a candidate at torney 

and six members of  staf f .  

 And the name of  the candidate at torney 

is?  ---   Stephanie Maria Desada 15 

 And is she in court today?   ---   She is.  

 Now on a part icular day in the recent past  you h ad 

occasion to cal l  me on a Sunday af ternoon with instruct ions, 

could you perhaps expla in to the Court  the developments of  

that af ternoon and the date and what happened that 20 

day.   ---   Yes,  indeed.  During the af ternoon of  Sunday the 6th 

of  November I  rece ived a cal l  f rom Mr Shane Harr ison, who is 

the proprietor of  Mavericks Revue Bar in Cape Town, and he 

very hurr iedly to ld  me that  there was a lady,  he couldn’ t  th ink 

of  the name, he just  said Vio let ta i f  I  remember correct ly,  stuck 25 
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at  the airport,  that Mr Harr ison’s representat ive at  the airport ,  

Adrianne Foster,  had been wait ing there since earl ier in the 

day for her,  and as far as she understood the immigrat ion 

authori ty was not a l lowing Violet ta to pass through immigrat ion 

contro l .  5 

 Now Mr Eisenberg when  Mr Harr ison te lephoned you on 

that  date,  d id you have any knowledge of  th is person Violet ta, 

or her appl icat ion for any permit  or visa in th is 

country?  ---   We have done a number of  appl icat ions in the 

past  for Mavericks,  assist ing Mavericks with the pap erwork for 10 

visa appl icat ions and the l ike,  especia l ly f rom those countr ies 

that  are not  Visa exempt such Kazakhstan, and other such 

countr ies, Russia,  the Ukraine . . . ( intervent ion).   

 Mr Eisenberg perhaps you can just  stop for a second.  

You said for those countr ies which are not  visa exempt,  do you 15 

have a copy of  the Immigrat ion Act avai lable?   ---   Yes Mr Katz 

I  do. 

 M’Lord I  have an extra copy for Your Lordship.  

COURT: Thank you.  

MR KATZ:  Now perhaps you can expla in to the Court what i t  20 

means for a country to –  i f  I  recal l  your words correct ly not  be 

visa exempt,  now that  the Court  has a copy of  the Immigrat ion 

Act and you can expla in to the Court  what you meant by 

that .   ---   The Department of  Home Affa irs publ ishes on i ts 

website a so-cal led visa codes or l is t  of  countr ies that  are 25 
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subject  to visa requirements,  in other words in terms of  the 

scheme of  the Act,  Sect ion 9,  read with Sect ion 10A certa in 

countr ies are visa exempt.  

 Is that  10 capita l  A?   ---   Yes sir  i t  is .  

 Could you just  perhaps, before you get to that ,  can you 5 

just  expla in the Act,  the Immigrat ion Act and who –  how the 

scheme works in respect of  visas,  rather than gett ing to the 

code which is published on the website.   ---   Everybody is visa 

restr icted,  that  is in terms of  the construct  o f  the Act as far as 

I  understand nat ionals of  every country are visa restr icted 10 

unless they are exempt f rom those visa restr ict ions by the 

minister.  

 And i f  I  –  and i t ’s a point of  law M’Lord,  perhaps I  can 

lead the witness,  I  understand that  to be Sect ion  10A(1),  i f  you 

can just  read that  into the record.   ---   Sect ion 10A(1) 15 

provides:  

“That any foreigner who enters the Republ ic shal l  subject  

to (2) and (4) on demand produce a val id visa granted 

under (3) to an immigrat ion of f icer. ”  

 So as I understand your evidence al l  foreigners require a 20 

visa when they are at tempt ing to enter South Af r ica, is that 

r ight ,  subject  to var ious except ions which are contained in 

Sect ion 10A?  ---   That ’s my understanding.  

 Okay, now can you expla in what you were ta lk ing about,  I  

th ink you ment ioned Kazakhstan or some other countr ies,  what 25 
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you were saying about that?   ---   Kazakhstan appears on the 

l is t  of  visa restr icted or rather countr ies that are not  visa 

exempt.  

 Where do you get words visa exempt f rom, where do you 

see in the Act ,  I ’m just  t rying to understand, you’re ta lk ing 5 

about visa exempt.   ---   Yes sir ,  Mr Katz Sect ion 10A(4)(a):  

“The Minister may exempt any person or category of  

persons f rom (1) with regard to the requirement of  having 

to be in possession of  a val id visa in order to obtain a 

vis i tors permit  contemplated in Sect ion 11 for a specif ied 10 

or unspecif ied period and ei ther uncondit ional ly or 

subject  to the condit ions that the minister may impose.”  

 Now are there any countr ies that you know of  that  i ts 

nat iona l  have been, let ’s cal l  i t  exempt by the Minister f rom 

having to obtain a visa for purposes of  Sect ion 10A(1)?   ---   Mr 15 

Katz a number of  countr ies come to mind, such as the United 

States,  and as far as I  can recal l  f rom the visa code publ ished 

on the Department of  Home Affa irs website they are enti t led to 

enter South Af r ica without having a visa,  having obtained a 

visa before arr iving for a period of  90 days for an intended 20 

vis i t ,  and that  appl ies equal ly to countr ies, most countr ies in 

the EU, countr ies such as the United Kingdom, I re land and 

Austra l ia as far as I  can recal l  are v isa exempt without any 

condit ion,  in other words they’re not  subject  to that 90 day 

restr ict ion.  25 
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 And now you can perhaps expla in to the Court  what you 

were saying about Mr Harr ison and Kazakhstan and the 

l ike.   ---   Apparently what Mr –  wel l  le t  me put i t  to you th is 

way, Mr Harr ison didn’ t  real ly understand the fu l l  detai ls of  

what was conf ronting Violet ta at  the airport ,  he couldn’ t  even 5 

remember her surname, but  that  I  should ma ke immediate 

contact  with Adrianne Foster,  who was at  the airport ,  and I  did 

so. 

 Who is Adrianne Foster?   ---   Adrianne Foster is the 

representat ive of  Mavericks and administrator I  understand 10 

who was sent to the airport  to col lect  Ms Mukhamadiva,  let  me 

cal l  her Vio let ta, just  because I  f ind the pronunciat ion di f f icul t .  

 And so what happened thereaf ter?  So you spoke to Mr 

Harr ison, he said to you there’s a problem, that  he had 

understood there was a problem at the airport  in respect of  15 

Violet ta because of  what Ms Foster states, is that 

correct?  ---   Indeed Mr Katz.   I  cal led Adrianne and she had 

also to ld me that  she had been at  the airport ,  this was 

approximately 1.45 now as far as I  can guess, twenty to two, 

and she said she had been wait ing,  immigrat i on authori ty 20 

didn’ t  want to speak to her, she couldn’ t  get  suf f ic ient 

in format ion, but  knew af ter speaking to Vio let ta by cel l  phone 

that  the immigrat ion authori ty had refused her entry despite, 

and I  understood f rom Adrianne at  that  stage that  she had a 

val id visa granted to her in Istanbul,  to enable her to be 25 
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employed by  Mavericks for 90 days as a cabaret  dancer, 

a l though at  that  stage I  never saw the visa,  a copy of  the visa 

that  was granted to her.  

 So what d id you then do?  ---   I  then indicated to 

Adrianne that  I  would t ry to f ind an at torney,  or would t ry to 5 

assist ,  I  don’t  remember my exact  words.   I  then 

. . . ( intervent ion).   

 Why would you t ry to f ind her an at torney,  when you are 

yoursel f  an attorney?   ---   I  was very re luctant  to take th is 

br ief ,  I  wanted to spend the rest  of  the af ternoon with my 10 

family,  I  was leaving for Tel  Aviv the next  morning early,  half  

past  four in the morning,  I  would be away for a week and I 

knew that  i f  I  was involved the day for me would go and I 

wouldn’t  have t ime to spend with my family,  and I  t r ied to cal l  

a number of  other individuals,  including George de Beer,  who I 15 

understood was already on br ief  on other matters for 

Mavericks,  I  t r ied to cal l  Advocate Lorena Venter,  but 

unfortunately none of  them answered me.  I  then cal led 

advocate Anton Katz standing before you . . . ( intervent ion).   

 That ’s me.   - --   To ask if  he was avai lable and he picked 20 

up the phone and he said yes I  am avai lable.  

 Reluctant ly i f  I  remember correct ly.   ---   And I  asked him 

his advice on what to do in the circumstances.  

 And perhaps without me giv ing evidence I  said to you 

that  I  wasn’t  –  I  a lso  had family to at tend to,  which I  wished to 25 
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at tend to,  but  I  suggested that  i f  you had a problem you should 

phone the High Court ’s urgent appl icat ions a nd te lephone 

number and I  gave i t  to you if  I  remember correct ly?   ---   Mr 

Katz you gave me Ms Davids cel l  phone number,  I  cal led her 

and she was out and she gave me the te lephone number of  the 5 

registrar on duty,  I  forget  h is name, an Af r ican gent leman if  I  

recal l ,  I  phoned him, he very k indly indicated to me that  he 

would be avai lable and I  th ink that  he to ld me that  Your 

Worship was on duty that  day . . . ( intervent ion).   

 His Lordship.   ---   His Lordship was on duty that day.  10 

COURT: I f  I  was a Worship I  wou ldn’ t  have been on duty and 

none of  th is would have happened today.   ---   His Lordship.  

His Lordship was on duty that  day,  I  cal led advocate Katz 

again,  just  to confer with h im, I  then, i f  I  recal l  correct ly cal led 

Judge Davis,  who answered the phone . . . ( intervent ion).   15 

MR KATZ:  Can I  just  ask you how did you get my 

number?  ---   I  was given your number by the registrar I  

bel ieve,  yes.  

 Just  to get  the record stra ight  what I  understand 

happened was that  I  gave you the urgent appl icat ions cel l  20 

phone number which you dia l led and there’s a cell  phone 

which rang and Ms David phoned you, I  d idn’ t  have her number 

I  don’t  th ink,  I  don’t  have Ms David’s . . . ( intervent ion).   

COURT: Alr ight ,  i t  doesn’t  matter,  I ’m sure not much turns on 

that .  The last quest ion something turns on for a d i f ferent 25 
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reason, i t ’s  nothing to do with Mr Grobler.  

MR KATZ:  Yes, yes,  carry on,  yes.   ---   I  recal l  I  phoned 

Judge Davis,  I  spoke to Judge Davis,  I  descr ibed br ief ly the 

si tuat ion.  

 But how did you know to speak to Judge Davis and h ow 5 

did you know i t  was he that  was on duty,  he could have been 

any of  27 or . . . ( intervent ion).    - --   The registrar to ld me Judge 

Davis was on duty.  

 I  see, and gave you his number as wel l?   ---   And gave 

me his cel l  number,  I  cal led his cel l  number,  spoke  to Judge 10 

Davis br ief ly because he asked me what the matter was, I  said 

th ings are extremely urgent,  I  th ink I  a lso said to h im that  the 

plane would leave very short ly because Adrianne Foster had 

indicated to me te lephonical ly that  she was leaving on a ret urn 

journey on Turkish Air l ines at  ten past  three,  and we were 15 

already I  th ink ten to two i f  I  remember correct ly,  something 

along those l ines in terms of  t ime, so t ime was t icking by very 

quickly.   He said he would be in chambers,  th is is judge Davis,  

would be in chambers,  give him half  an hour,  I  said f ine,  I  

cal led Advocate Katz who said that  he would be ready for me 20 

to col lect  h im at  h is p lace of  residence, which I  d id do, and we 

rushed together to th is court .  

 Did you have any documents in your possess ion at  that 

point?  ---   I  had no –  yes the one document I  d id have was a 

copy of  the visa that  Adrianne Foster had e -mai led to me, that 25 
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is  the only document that  I  had on me as far as th is case was 

concerned. 

 Had you pr inted i t  out or was i t  on your lapt op, or your 

cel l  phone.   ---   I  pr inted th is out  f rom my computer,  and that 

was the only document I  had with me, I  col lected advocate 5 

Katz,  we arr ived and we waited for Judge Davis to appear in 

chambers.   We were let  through by securi ty,  we entered judge 

Davis ’  chambers and expla ined the si tuat ion to h im.  

 Yes,  one of  the issues that  ar ises is had you considered 

or had you discussed with me the quest ion of  whether you 10 

should give not ice to the other s ide,  about the fact  that  you 

were at tending on a judge in  these circumstances.   ---   W ith 

regard to not ice t ime was t icking by very quickly,  st i l l  I  had i t  

in  mind that  Vio letta was going to be turned around in an hour 

or so,  and with regard to the further conduct of  th is matter I  15 

fe l t  more comfortable being bef ore Judge Davis in chambers 

together with senior counsel to determine the way forward,  

before I  myself  took any steps to give not ice or anything else.  

 Can you recal l  what happened in Judge Davis  

chambers?  ---   We –  Judge Davis asked me in greater detai l  20 

what the posi t ion was, and I expla ined i t  to h im in greater 

detai l ,  again that  Vio let ta was at  the airport ,  the immigrat ion 

authori ty had refused her entry.   I  bel ieved that  she did have a 

val id v isa,  I  handed Judge Davis the pr intout  f rom the e -mai l 

that  Adrianne Foster had sent me, contain ing a scanned copy 25 
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of  the visa f rom her passport  document,  a l though Judge Davis 

found i t  qui te d if f icul t  to make i t  out completely because i t  was 

not fantast ical ly c lear and we discussed, or Judge Davis gave 

his opin ion as to how we should conduct th is matter further we 

del iberated as to what should take place, and of  course Judge 5 

Davis  seemed to be concerned about the posi t ion of  the other 

s ide,  that  the Department may wel l  have a case, the 

department may have i ts own posi t ion and reasons for not 

a l lowing her in.  

 You mean they might have a case as to why they 10 

wouldn’t  a l low Violet ta into the country?   - --   Indeed and I 

th ink there was some sensit ivi ty dur ing our d iscussion that  the 

Department of  Home Affa irs,  a l though we  didn’ t  at  that  t ime 

understand i t ’s  posi t ion,  would have a substant ive posi t ion that 

i t  took,  but  there was no t ime in the circumstances because of  15 

the threatened –  wel l  not  deportat ion but refusal of  entry and 

return of  Vio let ta to her country of  or igin on the next  f l ight  out.  

At  that  stage also I  corrected myself  because I  got  further 

informat ion that  Vio let ta was in fact leaving at  ten past  f ive.  

Judge Davis suggested that  we require –  we would require 20 

more t ime, at  least  let  the other s ide know and a n opportuni ty 

to come back the next  day at  10 am to understand the fu l l  

meri ts of  the matter,  there was no t ime to make that 

determinat ion on Sunday af ternoon, and we then lef t  h is 

chambers,  I  went back to the chambers of  Advocate Katz 25 
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where we formulated a draf t  order f i rst ly ordering the 

respondents . . . ( intervent ion).   

 Well  le t me just  –  we wi l l  come to that  now, who typed up 

that  draf t  order?  ---   You did.  

 And then the draf t  order is attached to an af f idavi t  that 5 

you made that  evening,  perhaps if  you want to read the draf t  

order into the record.   ---   The f i rst  paragraph of  the draf t  

order provides . . . ( intervent ion).   

 Well  i f  you can just  read on page GSE2, i t  says order 

between the t ramlines,  immediately below that  i t  says?   ---    10 

“Having heard the legal representat ives of  the appl icant 

i t  is  ordered:  

1) That the respondents shal l  appear before th is Court 

at  10h00 on Monday 7 November 2011 together with 

the appl icant in order to show cause why the 15 

appl icant should not  be permitted to enter the 

Republ ic of  South Af r ica on appropriate condit ions;  

2) That the respondents permit  the appl icant to 

consult  wi th her legal representat ives immediately;  

3) Costs shal l  stand over for later determinat ion.  20 

By order of  the Court . ”  

 And then the words appear “by order of  the C ourt ,  Court  

Registrar”,  was there a court  stamp?   - --   There was no court 

stamp. 

 Can you just expla in to the court  af ter you lef t  my 25 
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chambers with that  draf t  order?   ---   We both returned to the 

chambers of  Judge Davis  and we handed the order to h im and 

asked if  he was sat isf ied with the contents of  the draf t  order 

which ref lected the terms of  our previous discussion with h im, 

and he indicated that  he was and that  he signed two copies, 5 

and gave the copies back to me and bid me to go and serve 

the order on the immigrat ion authori ty at  Cape Town 

Internat ional Airport  and at that  stage we lef t  the chambers of  

Judge Davis and when I  was in the corr idor I  indicated to 

Advocate Katz that  we did not  have a registrar ’s stamp 10 

endorsed on the second page, and I  knew that the registrar 

was not avai lable,  physical ly at  the court .   I  then returned to 

Judge Davis . . . ( intervent ion).   

 Before you returned to Judge Davis I  recal l  that  there 

was a person, I  think he was a securi ty guard for the bui ld ing, 15 

who had a discussion with you about the issue , you do 

recal l?   ---   As far as I  understand the securi ty guard’s 

statements to me, I  d idn’ t  qui te understand them, I  th ink he 

said to me that he had been in communicat ion with the 

registrar who was not at  court ,  apparent ly accordi ng to h im the 20 

registrar phoned him and said that  he had a key to the of f ice of  

the registrar,  where he keeps his stamp and that  the securi ty 

guard would somehow, but I  d idn’ t  qui te,  the discussion 

unravel led then, whether he was going to stamp the copy 

himself  or whether he would be making some other 25 
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arrangements with the registrar,  I  was not part icular ly sure of  

where he was going with that ,  and that  is I  th ink thereaf ter I  

approached –  no,  no,  no,  that  was af ter –  I  don’t  recal l  whether 

that  was, the adrenal ine was running heavy now, whether that 

was before I  re -entered the chambers of  Judge Davis or 5 

thereafter.  

 That was what I  remember,  i t  was before,  but  anyway, 

the point  was that  you had gone back to Judge Davis and 

expla ined to judge Davis that  you we ren’ t  able to get  a stamp, 

that ’s how I  recal l  i t ,  I  don’t  know what happened af ter that , I  10 

wasn’t  wi th you, when you went back to Judge Davis .   Could 

you te l l  us what happened thereaf ter?   ---   I  recal l  that  I  

ment ioned that  to Judge Davis,  I  to ld h im tha t  the registrar was 

not avai lable and that at any rate i t  needs to be stamped.  

Judge Davis immediately t r ied to cal l  the registrar,  and as far 15 

as I  can recal l  i t  was engaged, he couldn’ t  get  through.  T ime 

was running past  very quickly,  I  was looking at  m y watch 

cont inual ly and Judge Davis  then said to me okay, i f  you arr ive 

at the airport  and there’s going to be an issue here is my 

te lephone number,  and wrote –  and Judge Davis wrote his 20 

landl ine number down on a post - i t  s t icker,  posted i t  on the top 

of  the order and to ld me to serve the order as soon as 

possib le,  and we lef t  h is chambers,  I  le f t  advocate Katz behind 

who went onto other business in h is own chambers,  and I got 

into my car and proceeded to the airport .  25 
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 Yes, I  d idn’ t ,  I  waited on the steps,  hoping that  somebody 

would pick me up to give me a l i f t  home, I  real ly couldn’ t  come 

with you to the airport ,  a l though you asked me to.   

COURT: Alr ight ,  that ’s not  re levant.  

MR KATZ :   M’Lord i t  becomes relevant for a reason.  5 

COURT: Okay, a lr ight ,  cont inue.  

MR KATZ:  Cont inue.  So you went to the airport  a lone, without 

me.  ---   I  went to the airport  a lone, I  was in cont inual contact 

with Ms Foster who was st i l l  a t  the airport ,  t rying to get 

updated informat ion f rom her in case she found, or heard 10 

anything new, she had not,  she had seen, she to ld me that 

Violet ta was upset,  that  she couldn’ t  get  a great deal of  

in format ion f rom the immigrat ion authori ty.   At  that stage I 

cal led my candidate at torney,  Ms Desada who was on some 

family out ing,  I  to ld her to p lease make her way to the airport 15 

as soon as possib le,  because I  knew I  was not going to be 

there the next  day and she should be involved and understand 

al l  the facts.   Then I  –  then Ms Foster dur ing one of  our 

d iscussions said that  she t r ied to get  the te leph one number of  

so-cal led immigrat ion standby, some te lephone –  some cel l  20 

number of  the immigrat ion authori ty dur ing of f  hours,  af ter 

hours number.  Now i t  was a funny thing because the lady f rom 

immigrat ion that  Ms Foster put  on the phone was the same 

lady,  I  don’t  recal l  her name, who had administered the entry 

of  myself  and my family when we came back f rom Mauri t ius a 25 
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number of  months ago, and seemed to remember me, are you 

the same gent leman Mr Eisenberg,  I  said yes,  she said okay, 

you can’t  speak to any of  us here,  you can’t  speak to me, you 

must phone the standby number.   And she said that  she would 

give Ms Foster the standby number and indeed Ms Foster 5 

sms’d me the standby number and I  cal led the number, i t  was 

engaged, or rather not  engaged, d idn’ t  ans wer,  and I  lef t  a 

detai led message.  I f  I  recal l  correct ly –  by the way I  d idn’ t  put 

that  into my af f idavi t ,  I  probably not  remembered when I 

formulated my af f idavi t  that  evening but i f  anybody l istens to 10 

the standby te lephone that l is tened to my long -winded 

message that I  was coming to the airport ,  I  expla ined the fact 

that  I  had an order issued by Judge Dennis Davis,  that  I  was 

coming to the airport  to serve the order on the immigrat ion 

authori ty,  and that  was the message I  lef t  on the te lephone.  15 

Thereaf ter I  arr ived at  the airport ,  I  met Ms Foster there,  at  the 

Stop and Drop, with my l ights f lashing,  I  t r ied to convince the 

car minders not  to c lamp my wheel and I ran inside.   I  met Ms 

Foster,  she took me to the South Af r ican Pol ice Services of f ice 

on the ground f loor,  we went in together,  we expla ined our 20 

posi t ion,  I  said I  was an at torney . . . ( intervent ion).   

 Was i t  just  the two of  you, you and Ms Foster?   ---   At 

that  stage yes.   And they understood exact ly what we were 

t rying to do,  serve an order on t he immigrat ion authori ty at  the 

airport ,  and then an inspector W ilschut  said that he would 25 
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assist  and we explained the posi t ion to Inspector Wilschut.  

We went together,  at  that  stage the inspector knew I  d idn’ t  

have a permit  issued by ACSA, I  had just  arr ived.  

 ACSA is?  The Airports Company?   ---   The Airports 

Company of  South Af r ica,  because the immigrat ion authori t ies 5 

of f ice was in the arr ivals hal l ,  the internat ional arr ivals hal l  

behind passport contro l .  

 So they were in a restr icted area in other wor ds?  ---   In 

a restr icted area, and without the proper authorisat ion, 

whatever that  may be or mean I  myself  couldn’ t  be there.  10 

 Was th is,  was Violet ta,  she was obviously arr iving at  

internat ional arr ivals rather than domest ic arr ivals by  

def in i t ion because there was an immigrat ion problem which 

doesn’t  exist  at  domest ic arr ivals?   - --   Yes Mr Katz I  

understand that  she f rom Taschkem had taken a f l ight  to 15 

Istanbul,  and with Turkish Air l ines had f lown direct ly to Cape 

Town Internat ional Airport ,  so she was f aced with immigrat ion 

authori ty at  Cape Town . . . ( intervent ion).   

 What was your interact ion with Inspector W ilschut 

thereafter,  what happened?  ---   I  to ld Inspector W ilschut  I  20 

mean there was very l i t t le  t ime to take his number,  to take his 

fu l l  name, we were al l  mutter ing to each other now, but he said 

he would take the order and he would lead us into the 

restr icted area, Ms Foster, myself  and inspector W ilschut  and 

we tra ipsed through on the ground f loor r ight  through to the 25 
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entrance or the arr ivals area where internat ional passages 

come through af ter customs.  There is a gateway, a porta l  for 

staf f  members,  manned by perhaps members of  ACSA but 

South Af r ican Pol ice,  and they refused me entry,  they said th is 

is a restr icted area, you are not  l icensed to,  w e won’t  a l low 5 

you to come through, I  showed them the order,  at  any rate I  

didn’ t  make much of  that  at  that stage because inspector 

Wilschut said he as an of f icer of  the court  would go and try 

and serve the order h imself  at  immigrat ion contro l .   I  d idn’ t  

have his contact  number, I  was not able to understand the 10 

progress that  Inspector W ilschut  had made, in fact  to th is day I  

don’t  know what happened between Inspector Wilschut ,  the 

detai l  of  the t ransact ion between and immigrat ion contro l ,  and 

we let  h im go through, I  stood there, I  waited for my candidate 

at torney,  Ms Desada who had arr ived, I  was with Ms Foster, 15 

and then we decided to run around l ike headless chickens 

looking for a way to get through, I  had the other order s igned 

by Judge Davis with me, and we tr ied to ra ise someone at 

Turkish Air l ines counter upstairs.  

 Before we get there,  what made you go to Turkish 20 

Air l ines?  ---   Because we thought that  might wel l  be the path 

of  least  resistance whereby the would look at  the order and 

perhaps if  the plane did not  get departed,  t ry and stop the 

plane, I  don’t  know i f  that  idea was misconceived, but  at  least 

someone to help us.  25 



MR KATZ  
2 2 6 2 1 / 1 1  

24 G S EISENBERG  

 

21.11.2011/10:11-11:17/DS  /…  

 Did you speak to me at th is t ime at a l l?   ---   I  spoke to 

you and I  can’t  recal l  whether you cal led me or I  cal led you, 

but you to ld  me at one stage, and again I  don’t  remember who 

cal led who, is that you made yourself  contact  with ACSA, you 

had cal led ACSA and that  a person by the name of  Cheslyn 5 

would be avai lable f rom ACSA to meet me at  informat ion.  

 Yes,  my recal l  is  we had a num ber of  conversat ions and I 

was the person who suggested that you go to Turkish Air l ines 

and you phone me f rom Turkish Air l ines to say –  there was 

nobody there I  th ink,  and I  then went on,  I  was at  home by th is 10 

stage and I  then phoned the te lephone number o f  the Airports 

Company of  South Af r ica,  Cape Town Internat ional Airport ,  and 

managed to speak to somebody cal led Cheslyn who eventual ly 

got  hold of  you i f  I  understand i t  correct ly.   ---   A lot  had 

happened pr ior to that,  to the f i rst  ment ion of  Cheslyn.   Ms 15 

Desada and I  went to the f i rst  departure gate,  on the second 

f loor on the same level  as the stop and drop, to the departure, 

the securi ty departure gate to internat ional departures,  to go 

r ight  was domest ic,  to go lef t  was through passport  contro l,  

in ternat ional,  and the f i rst lady I  saw there was a securi ty lady 20 

f rom Coin Securi ty who said under no circumstances, you 

cannot come through, even with a court  order,  she wasn’t 

in terested in looking at  the court  order,  and a lady by the name 

of  Mir iam appeared, she presented herself  as a member of  

ACSA, I  introduced myself ,  Gary Eisenberg,  I ’m an at torney,  I  25 
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showed her my Law Society membership card,  i t  meant nothing 

to her,  I  said look you know th is is a  court  order,  I ’ve come to 

serve i t  on immigrat ion cont ro l ,  p lease al low me through.  Her 

react ion was I ’m not a l lowing you through, I  don’t  care about 

any court  order and at  that stage remembering Judge Davis 5 

said i f  there’s a problem with the registrar ’s stamp you can call  

me, I  was re luctant  to cal l  h im and  disturb him for no good 

reason, but  I  thought th is was very,  very pecul iar .   I t  said that 

the respondents permit  the appl icant to consult  wi th her legal 

representat ives immediately,  I  know that  a member of  ACSA 10 

was not a respondent,  but  at  any rate th is was extremely 

ser ious,  and at  that  stage I saw the Turkish Air l ine or at  least 

a Turkish Air l ine plane taxi ing past  the window and I  thought 

okay wel l  th is seems that  the game is over.  

 While you’re ta lk ing about the respondents,  there are two 15 

respondents in the order that  the Court  had made, that ’s the 

Director-General  of  Department of Home Affa irs and the 

Minister of  Home Affa irs,  is that  r ight?   ---   Yes Mr Katz.  

 And do you know anything about delegated authori ty as 

far as the Immigrat ion Act is concerne d and part icular ly 20 

delegat ion f rom the Director-General?  ---   Yes,  as far as I  

understand the Act –  i t ’s  been a long t ime since I ’ve looked at 

the .. . ( intervent ion).   

 The reason I  ask is that  there wi l l  be a witness later th is 

morning,  whose name doesn’t  appear on the court  order,  that 25 
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might be suggested that he is not  contempt for whatever 

reason, but  part icular ly because his name doesn’t  appear on 

the court  order, and I  just want to t ry and have your view 

. . . ( intervent ion).   

COURT: I  th ink the Court  can  take judic ia l  cognisance of  5 

what ’s in the Act and what I  presume that  of f icers of  the 

Department have a simi lar idea that  they don’t  have the 

( indist inct) .  

MR KATZ:  As i t  p leases the court .   Mr Eisenberg so Mir iam 

couldn’ t  help you?   - --   Miriam couldn’ t  help me, d idn’ t  want to 10 

help me, and at  that  stage that  was the f i rst  t ime I  cal led 

Judge Davis.   I  expla ined the si tuat ion to Judge Davis that  we 

real ly have a ser ious problem, I  can’t  seem to get  through the 

start ing blocks as i t  were,  past  securi ty con tro l  on my way to 

the immigrat ion authori ty,  and Judge Davis  asked me what was 15 

the matter and I  said wel l  th is lady is just  not  a l lowing me 

through, Judge Davis then said that  he wished to speak to the 

lady.   I  then said to Mir iam Judge Davis is on the pho ne, he 

issued th is order, he wants to speak to you, she said no,  I  

can’t  speak to no judges . . . ( intervent ion).   20 

 ( Inaudible).   ---   She said that  a number of  t imes.  

 Okay.   ---   And I  remember what she said.   And I  said 

wel l  you may wel l  be held in contemp t by Judge Davis,  she 

said I  am not cared about contempt or nothing,  I  won’t  a l low 

you through, because that ’s my job,  that ’s my duty.   At any 25 
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rate I  to ld that  to Judge Davis and I  said goodbye to h im and 

we then struggled somehow, running around and that’ s when 

we went to Turkish Air l ines and I received your cal l ,  i f  I  

remember the t iming.  I  received advocate Katz’  cal l  and I  then 

went to the informat ion counter.   Cheslyn met me at  the 5 

informat ion counter,  I  was with Ms Desada and with Ms Foster 

and Cheslyn, I  d idn’ t  know his name was Daniels at  that  stage, 

he introduced himself  as Cheslyn he read the order and he 

understood exact ly,  he said okay fol low me.  And on the way 

another gent leman jo ined him, in my af f idavi t  I  said h is name 10 

is  O’Sheldon or O’Shel ton,  i t ’s  come to l ight  that  h is name is 

Mr Oswald Sheldon, a securi ty of f icer f rom ACSA, and the two 

of  them led us through . . . ( intervent ion).   

 Us, that ’s being?   - --   Ms Desada and myself ,  not  Ms 

Foster i f  I  recal l ,  through the same porta l ,  we went thro ugh the 15 

back of  passport contro l  where we met up with a Mr Pitsana, 

again i f  I  remember h is name correct ly who I  understood to be 

the man, the supervisor of  immigrat ion contro l  for those 

passengers depart ing on internat ional and he let  us through 

and on the way we met up with a Turkish representat ive who 20 

said to us no,  i t ’s no good, the plane has already lef t ,  in  fact 

no longer taxi ing the plane is in the sky,  but  that i t  would be 

landing in Johannesburg,  and that  sort  of  gave us a l i t t le  b i t  of  

a reprieve because my understanding was that  i f  I  had 

successful ly served the order of  Judge Davis on the 25 
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immigrat ion authori ty they would set  the wheels in mot ion to 

have Violet ta removed f rom her f l ight  in Johannesburg,  before 

the aeroplane took of f  for Istanbul so  that  she together with 

the respondents could pract ical ly abide by the order,  and that 

when they appeared before Judge Davis on the fo l lowing day 5 

the matter could be set t led in one way or another,  and we went 

down through the –  to the arr ivals hal l  and in f ront of  me 

standing at  the entrance to h is of f ice was a gent leman who 

in t roduced himself  to me as Mr Hans Grobler.   In fact i t ’s  that 

gent leman si t t ing over there,  the gent leman si t t ing with h is 10 

back to the wal l .  

COURT: Oh, there’s Mr Grobler.   - --   And I  put  up my hand and 

I  shook his hand and I  introduced myself  as Gary Eisenberg,  

and he was shaking his head before I  approached him, I  d idn’ t  

know why, I  can only ref lect ,  but ref lect ions may wel l  be 15 

worth less at  th is stage, but  he had already seen the ord er, 

perhaps Inspector Wilschut  had already showed him the order.  

MR KATZ :   But you don’t  know that .   - --   I  don’t  know that .  

MR ALBERTUS :   W ith respect,  that ’s inadmissib le,  he says he 

didn’ t  speak to Mr Wilschut  and now he’s put t ing on record 20 

what he th inks. 

COURT: Okay, okay.   You’ve got a point .  

MR KATZ:  Mr Eisenberg t ry to contain the evidence that  you 

give to the facts,  that  are with in your personal 

knowledge.   ---   Well  I  said that  and I won’t  t raverse that 25 
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ground at  a l l ,  was that  i t  appeared to me t hat  Mr Grobler was 

wait ing for me, and he was shaking his head, before I  showed 

him the order.  

 Shaking his head, s ide to s ide?   ---   Side to s ide.  

 M’Lord the witness indicates i t ’s  as i f  a no, a chi ld would 5 

look at  a shake l ike that  as being no.   ---   I  showed him the 

order and I  said I ’ve come to serve the order on you, for –  and 

I  showed him the order,  for Ms Violet ta Mukhamadiva and he 

said he can’t  take the order f rom me, I  said why can’t  you take 

the order f rom me, th is is an order f rom Judge Dennis Davis of  10 

the High Court ,  he said no,  he can’t  take the order because he 

has been instructed not to accept the order.  

 Did he say he can’t  or he won’t ,  you used the word can’t  

in  your evidence, can you remember specif ical ly or are you 

just  t rying to . . . ( intervent ion).    - --   I  do not remember whether 15 

he used the words I  can’t  or I  won’t ,  I  don’t  remember the 

words.   But the upshot of  what he to ld me was that  he refused 

to take i t ,  whether he wouldn’ t  of  his own vol i t ion or he was 

instructed not to,  but  he sa id he was instructed not to,  and I 

asked him who instructed him, he said Mr Mel let  instructed me 20 

not to.   I  said Mr Mel let  instructed you not to,  I  th ink I  repeated 

my quest ion once or twice,  he said no . . . ( intervent ion).   

 How do you spel l  Mel let?   ---   M-e- l - l -e-t .  

 I  see.   ---   He said no,  regulat ions are –  according to 

regulat ions I  can’ t  take the order,  and he made reference to a 25 
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charter,  he said no we’ve got a charter in terms of  which I  

can’t  take the order.   I  have been pract ic ing law since I  opened  

up my law f i rm on my own account,  s ince 1997 as I  have said 

and I  have never been in th is predicament before where I  have 

a court  order,  I ’m an of f icer of  the court ,  I ’ve come al l  the way,  5 

i t ’s  been highly t raumat ic,  the woman has already lef t ,  I  have 

very l i t t le  margin avai lable to me for negot iat ions and 

discussion and the immigrat ion authori ty would not  accept the 

order,  and I  qui te f rankly d id not know what to do.   So 

. . . ( intervent ion).   10 

COURT: Can I  just  ask you one quest ion,  d id he know you 

were an at torney?  ---   He seemed to ment ion my name before 

I  introduced myself ,  so he seemed to know who I  was.  

MR KATZ:  What was he wearing?   ---   He was wearing a 

uniform. 15 

 And how were you dressed?   Can you 

remember?  ---   Sure,  I  was dressed with a pair  of  p i nstr ipe 

t rousers and a white shir t .   And I  to ld h im that  I  am 

represent ing Violet ta.  

 So now you’re an at torney for a l l  these years,  and you 20 

have never been conf ronted by th is s i tuat ion,  so what d id you 

do?  ---   I  d idn’ t  know what to do except to again, n ot want ing 

to d isturb the judge who I  had already cal led in the f i rst 

instance, I  cal led him again,  and I  to ld Judge Davis that  I  am 

standing r ight  before Mr Hans Grobler.  25 
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 Did you know his name, d id you know Mr Grobler ’s  

name?  ---   Yes,  he introduced himself  to me as Hans Grobler.  

 And who was in your vic in i ty when th is was 

happening?  ---   My candidate at torney,  Ms Desada, Cheslyn 

Daniels,  who is an informat ion of f icer at  ACSA and Mr Oswald 5 

Sheldon, a securi ty of f icer of  ACSA were standing in my 

vic in i ty .   I  don’t  know there were a number of  immigrat ion 

off icers,  or people I  thought were immigrat ion of f icers,  who 

were walking away, and then returned, but  I  d idn’ t  know who 

they were,  I  d idn’ t  know their  names.  10 

 Alr ight ,  so you phoned –  d id you phone Judge 

Davis?  ---   I  phoned Judge Davis again on the same number, 

he answered the phone, he said what now, i f  I  recal l  correct ly,  

I  said okay wel l  I ’m standing before Mr Grobler and Mr Grobler 

wi l l  not  accept the order,  I  don’t  know what to do.   Judge Davis 15 

seemed quite angry,  and he asked me to p lease let  me speak 

to Mr Grobler and I  said f ine,  and I  gave my phone to Mr 

Grobler,  Judge Davis  is on the l ine he wants to speak to you.  

Mr Grobler moved back and said no I  am not going to speak to 

the judge.  And I  sa id  why won’t  you speak to the judge, he’s 20 

on the phone, he said no –  I  don’t  remember whether he gave 

a reason, he just  said he’s not  speaking to the judge.  So there 

I  was with Judge Davis on the phone, standing with the order 

in my hand, the lady had already lef t ,  Vio letta had already lef t ,  

and there was real ly nothing for me to do,  except to say 25 
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goodbye to the judge and to ld the judge that ’s the si tuation I ’m 

in ,  goodbye, and I  wished Mr Grobler wel l ,  I  said goodbye, 

have a nice day,  and he to ld me Mr Ei senberg have a nice day, 

and we lef t .   And real ly that  was the end of  the saga as far as 

that  was concerned.   5 

 That evening you came to prepare an af f idavi t ,  how did –  

why did you draf t  that  af f idavi t ,  how did that  happen that  you 

draf ted an af f idavi t  which I  p icked up the next  morning, 

because at  that  stage of  course I  was br iefed to at tend on 

Judge Davis court  the next  morning,  to l is ten to the debate as 10 

to whether Vio let ta had been refused entry lawful ly or not ,  and 

what –  how did th ings develop af ter you phone cal l  wi th Judge 

Davis?  ---   I  thought my car had been clamped, or the wheel 

had been clamped so I found myself  wi th Ms Desada try ing to 

work out  the parking si tuat ion,  in fact  my wheel had not been 15 

clamped but I  cal led Judge Davis a th ird t ime . . . ( intervent ion).   

 Poor Judge Davis.   ---   Who seemed at  that  stage quite 

exacerbated with me, and I  asked him wel l  what must I  do,  do 

you want me to come to your chambers to br ief  you as to what 

happened, he said no,  that ’s inappropriate,  you need to 20 

depose to an af f idavi t ,  qui te separately,  and get Katz to get  

that af f idavi t  to me, I  said Judge Davis I  wi l l  do that ,  and that ’s 

exact ly what I  d id.  

 So Judge Davis knew that  you wouldn’ t  be avai lable the 

next day?  ---   He did,  I  to ld h im when we were in cha mbers 25 
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the very f i rst  t ime that  I  was going to be leaving and that  I  

would not  be there for the next  week and I  went to my own 

house with Ms Desada, she sat  at  my computer and I d ictated 

the –  my af f idavi t ,  and that  evening I  went to the pol ice stat ion 

and I  had i t  commissioned, and lef t  i t ,  af ter speaking to 5 

Advocate Katz,  who would col lect  i t  the next  morning in my 

absence and to del iver i t  to Judge Davis.    

 There’s certa in aspects in your af f idavi t  which you have 

not ment ioned in your evidence today, I  d on’t  wish to 

necessari ly take you to the parts,  but  do you conf i rm that  what 10 

is in your af f idavi t  is  t rue and correct?   ---   Yes Mr Katz I  do, 

except for those elements of  speaking to Mr Pitsana and 

leaving a message on the cel l  phone of  immigrat ion standb y 

which I  by accident forgot to incorporate into my af f idavi t .  

 Yes, and I ’m referr ing speci f ical ly to  paragraph 15 where 15 

you ta lk about your re lat ionship with Mr Mi l ler etcetera, is i t  of  

any re levance to today’s proceedings?   - --   No, I  don’t  th ink 

i t ’s  of  re levance, in re lat ion to my attempted serving the order 

on Mr Grobler.  

 Right ,  now to th is day do you know why Violet ta was 20 

refused entry into South Af r ica?   ---   I  don’t  know the reason 

for her refusal by immigrat ion contro l  to enable her entry,  I  

understand f rom her af f idavi t  . . . ( intervent ion).   

 Well  let ’s just  leave aside her af f idavi t  I  just  want to 

come to at tached to your af f idavi t  is  GSE1, i f  you can –  can 25 
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you see that?  I  don’t  know M’Lord whether Your Lordship has 

. . . ( intervent ion).   

COURT: Yes, I  have.  

MR KATZ:  Do you have a coloured copy?  

COURT: I  have a coloured copy.  5 

MR KATZ:  Yes,  now the copy that  you have Mr Eisenberg is 

not at  a l l  c lear but I  don’t  know whether you’re in a posi t ion to 

explain to the Court  how you understand the –  let ’s  cal l  i t  the 

visa stamp or st icker whatever i t  is  in that  ( indist inct)  that  you 

see there.   ---   I  remember taking a look at  a more legib le copy 10 

that I  gave to the judge, Judge Davis,  a colour copy,  which I  

don’t  have in f ront of  me, and I  can’t  make out w hich is in f ront  

of  me, i t ’s  . . . ( intervent ion).   

 M’Lord do you have two copies perhaps?  

COURT: I  have, wel l  I ’ve got  th is one which the witness is very 15 

welcome . . . ( intervent ion).   

MR KATZ:  There is another one which Mr Eisenberg is now 

referr ing to,  what  happened was i f  I  recal l  correct ly he gave 

you just  a s ingle p iece of  paper.  

COURT: Well  I ’ve got  two, I ’ve got  one which is a photocopy 20 

and then I ’ve got  the green one, the blue one.  

MR KATZ:  The green one.   ---   The green one is more legib le 

than any of  the others.  

MR ALBERTUS :   M’Lord may I  just ra ise an object ion here,  I  

don’t  th ink th is is re levant and I think i t ’s  a wastage of  the 25 
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Court ’s t ime . . . ( intervent ion).   

COURT: Alr ight ,  but  I  don’t  know what he is going to ask.  

MR ALBERTUS:  No, I  th ink what he is asking Mr Eisenberg 

was what was the basis for the refusal to a l low Violet ta to 

enter South Af r ica and if  that  is where my learned fr iend is 5 

going I  don’t  Your Lordship wanted to adjudicate that  part icular 

issue here.  

COURT: No, I  certa in ly don’t  want to,  obviously not ,  that ’s 

probably –  he’s r ight .  

MR KATZ :   No, absolute ly not  M’Lord,  and let  me explain why, 10 

Mr Eisenberg says in h is af f idavi t ,  he is going to say or he 

says in the af f idavi t  that the refusal to accept the court  order, 

the contempt issue was al l  part  and parcel of  a strategy i f  I  

can cal l  i t  that ,  and ( inaudible –  no sound on channel) and not 

only that  M’Lord we have brought an appl icat ion,  Your 15 

Lordship made an order in respect of  that  appl icat ion and the 

order says that  the responden t shal l  come to court  to expla in 

why they are refusing to a l low her in.   My cl ient  I  represent 

that  appl icant.   To th is day I  st i l l  don’t  know, there has been 

correspondence subsequent to th is order,  subsequent to Mr 20 

Eisenberg leaving . . . ( intervent ion).   

COURT: Alr ight ,  carry on,  but  on a restr icted basis.  

MR KATZ:  Yes,  Mr Eisenberg do you know to th is day why 

Violet ta was refused entry?   ---   I  do not know.  

 Well  having regard to what you see as GSE1, the visa, 25 
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together with the Immigrat ion Act,  is there any reason that  you 

can th ink of  why she should not  be al lowed, why she should 

not  have been al lowed entry?  Perhaps you can just read i t  

in to the record what the visa says.   ---   The vis i tor visa,  by the 

way I  was incorrect ,  I  made a statement just  now th at Vio let ta 5 

had obtained a visa in Istanbul,  I  am incorrect ,  i t  was issued in 

Turkey,  in Ankara, the South Af r ican Embassy,  and i t  says on 

the visa i t  says vis i tor ’s visa:  

“Authori ty to proceed to the Republ ic to report to an 

immigrat ion of f icer at  a port  of  entry has been granted by 10 

the Minister of  Home Affa irs issued at  Ankara on the 24th 

of  October 2011, number of  entr ies mult ip le,  subject to 

the fo l lowing condit ions;  

To be admit ted for a period of  90 days to take up 

employment at  Mavericks Revue Bar and  Restaurant in 15 

terms of  Sect ion 11(2) of  the Immigrat ion Act as 

amended.”  

 That ’s what the visa says.   My understanding,  i f  I  fo l low 

your quest ion Mr Katz is that  th is is an authorisat ion granted, 

or a pre-authorisat ion granted to the appl icant,  Violet ta,  in 20 

Ankara on the basis of  an appl icat ion which she made for 

permission to enter South Af r ica,  f rom a country I  bel ieve 

she’s f rom Kazakhstan, which is one of  those countr ies that  is 

not  visa exempt,  p lease excuse me i t ’s  Uzbekistan,  to enter 

South Af r ica for a period of  90 days to be employed by 25 
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Mavericks.  

 So yes,  I  understand, now you went,  perhaps you can 

give the document back to the Court ,  just  very quickly,  just  one 

quest ion .. . ( intervent ion).   

COURT: Do you want to see th is?  5 

MR ALBERTUS:  No, I  have a copy of  i t .  

MR KATZ :   I  want one answer,  and then we’re going to move 

onto the next  part  of  your evidence.  How do you interpret  what 

you’ve just  read in as regards the passport?  

COURT: Wel l  I  th ink I  can do that  as wel l  as he can.  10 

MR KATZ:  As i t  p leases the Court.   Now Mr Eisenberg you 

then went to Israel  and you came back a week later i f  I  

understand i t  correct ly,  had there been any developments, 

af f idavi ts or anything f i led,  or could you just  te l l  the Court 

br ief ly.   ---   As far as I  understand f rom . . . ( intervent ion).   15 

 Have you had any contact  with any of  the –  have you 

spoken to Mr Grobler,  have you spoken to Cheslyn,  what has 

happened, i f  you can just  br ief ly te l l  the court what ’ s 

happened?  ---   I  haven’t  spoken to the respondents in th is 

matter,  in re lat ion to th is matter,  I  have spoken to Cheslyn 20 

Daniels on two occasions and I  asked him whether he was 

prepared to depose to an af f idavi t  to corroborate what actual ly 

happened in re lat ion to the at tempted service of  the order on 

Mr Grobler.  

 And has he made such an af f idavi t?   ---   He has made an 25 
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af f idavi t .  

 M’Lord I  have a copy of  that  af f idavi t ,  I  don’t  know 

whether i t  would serve any purpose but I  have given a copy to 

my learned f r iend.  

COURT: Give me a copy as wel l .  5 

MR KATZ:  Perhaps you would want  to read i t  in to the record 

and if  necessary the court  can cal l  Mr Daniels to conf i rm that 

which is contained, perhaps if  you want to read the af f idavi t  Mr 

Eisenberg into the record.   ---   Judge Davis may I  read it?  

COURT: Yes, p lease.   ---    10 

“ I ,  the undersigned, Cheslyn Daniels,  do hereby make 

oath and state as fo l lows; I  am an adult  male employed 

by the Airports Company South Af r ica,  ACSA, as a senior 

informat ion assistant  at  Cape Town Internat ional Airport .   

The contents of  th is af f idavi t  are with in my p ersonal 15 

knowledge and are t rue,  save where the context  indicates 

otherwise.   I  have received f rom Mr Gary Simon 

Eisenberg his af f idavi t  which he deposed to on 6 

November 2011 in th is matter.   I  have read Eisenberg’s 

af f idavi t  thoroughly,  understand i t ’s co ntents and agree 20 

therewith as i t  perta ins to myself  and what t ranspired in 

my presence.  I  have also read a newspaper art ic le which 

appeared in the Sunday Argus on 13 November 2011, I  

at tach hereto a copy of  such newspaper art ic le as 

annexure CD1.  I  note f rom the newspaper art ic le that  the 25 
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Department of  Home Affa irs has al leged that  Eisenberg 

broke the law by enter ing a zone restr icted to authorised 

personnel,  and that  he forceful ly pushed his cel l  phone 

into the of f ic ia ls face.   I  d isagree completely with  these 

al legat ions.   I ,  together with my col league, Oswald 5 

Sheldon, who is employed by ACSA as a securi ty 

supervisor,  both escorted Eisenberg through the f i rst 

internat ional departure porta l  and then threw the 

passageway behind passport  control ,  manned th i s t ime 

by Mr Pitsana, and al l  the way to the internat ional 10 

arr ivals hal l  to meet Mr Hans Grobler.   Eisenberg was in 

the restr icted area because both I  and Sheldon paid due 

respect to Judge Davis’  court  order and understood the 

importance of  having Eisenberg serve that  order on the 

immigrat ion authori ty as soon as possib le in the 15 

circumstances.  Eisenberg would never have been able in 

that  short  per iod of  t ime to enter the restr icted area 

without me and my col league leading him there.   Because 

Mr Grobler d id  not  wish to accept the order Eisenberg 

wished to serve on him, and I understand on the 20 

instruct ions of  a Mr Mel let  Eisenberg immediately 

communicated with Judge Davis on Eisenberg’s cel l  

phone.  When Eisenberg got through to Judge Davis he 

asked Mr Groble r to speak to the judge and Grobler 

s imply refused to do so,  moving himself  away f rom 25 
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Eisenberg.   At  no t ime did I  wi tness Eisenberg pushing 

his cel l  phone into the face of  Mr Grobler,  in fact  I  found 

Eisenberg extremely pol i te to Mr Grobler,  and to myself  

and my col league.”  

 And then Mr Eisenberg on the next  page is an 5 

at tachment, perhaps i f  you could take the Court  through what 

the attachment is, there’s no date on the attachment but  f rom 

the af f idavi t  i t  appears that  the at tachment,  CD1, was 

publ ished in  the Argus on 13 November 2011, perhaps i f  you 

can take the Court through that at tachment.  10 

COURT: Wel l  we can read that  I  th ink,  ja.  

MR KATZ:  As i t  p leases.  My concern though is that  Mr 

Grobler would have any opportuni ty to know exact ly what i t  is,  

but  i f  he’s happy to . . . ( intervent ion).   

COURT: No, we wi l l  have to l is ten to what Mr Grobler has to 15 

say to us in due course.  

MR KATZ:  And Mr Eisenberg are there any other af f idavi ts 

that  may be of  use to the Court  in decid ing th is matter that  you 

know of?  ---   Yes Advocate Katz I  understand that  Ms Foster, 

Maverick’s representat ive,  has managed to obtain a wr i t ten 20 

statement f rom the appl icant,  f rom Uzbekistan.  

 I f  i t  becomes necessary . . . ( intervent ion).   

COURT: I  have some doubts about the re levance of  that .  

MR KATZ:  Yes, yes,  wel l  –  as i t  p leases the Court .   Mr 

Eisenberg is there anything else that you wish to add as far as 25 
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today’s proceedings are concerned before I  s i t  down and ask 

no further quest ions of  you, is there anything that  you want to 

expla in to the Court?   ---   No Mr Katz.  

COURT: Thank you.  Would you l ike some t ime Mr Albertus?  

MR ALBERTUS:  Yes, I  may be kicking for touch more than 5 

once M’Lord because I  suppose I  would l ike a short 

adjournment now, and I  see i t ’s tea t ime already, Your 

Lordship might want to take tea and maybe we can deal with 

certa in aspects of  the evidence and perhaps I  can carry on and 

see how far that takes us because Your Lordship might 10 

. . . ( intervent ion).   

COURT: In my usual way I  wi l l  probably be running another 

case, that ’s why these other people came, and not because 

they were fascinated by you and Mr Katz’s d ispute,  but  i f  you  

want to –  would you just  l ike to –  I  mean up to you, you want a 15 

short  adjournment, i t ’s  f ine,  and then would you l ike to take i t  

to a certa in posi t ion and then consult  wi th your c l ient  or would 

you l ike to do i t  a t  a longer adjournment,  I  am in your hands 

here,  I  have to give you t ime, I  accept that .  

MR ALBERTUS:  Yes, maybe just  a short  adjournment now, 20 

perhaps a ten/f i f teen minutes,  and then . . . ( in tervent ion).     

COURT: Alr ight ,  I ’ l l  take a quick adjournment and we wi l l  see 

where we go, a lr ight .  

COURT ADJOURNS:  (at 11:17)  

COURT RESUMES:  (at 11:34) 25 
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EVIDENCE FOR THE PLAINTIFF (CONTINUED)  

GARY SIMON EISENBERG:  (s.u.o.)  

CROSS-EXAMINATION BY MR ALBERTUS:  Thank you 

M’Lord.   Mr Eisenberg you to ld the Court  that  a lready on the 

evening of  the 6th of  November you prepared and deposed to 5 

an af f idavi t  regard ing the incident that  occurred early on in the 

day at  the airport .   Is that  correct?   ---   Yes sir .  

 And do you I  understand you correct ly a lso to have said 

that  you have made arrangements for that  af f idavi t  to be given 

to His Lordship Mr Just ice Davis?   ---   Yes sir .  10 

 And when was that  so given?   ---   When were the 

arrangements made? 

 No, when was i t  handed over?  ---   I  lef t  my af f idavi t  in  a 

p last ic s leeve in my home and by expectat ion af ter speaking to 

Advocate Katz was that  in the morning he would col lect  the 15 

af f idavi t  f rom my home and he would del iver i t  to the judge.  

 I  take i t  that  the ent i re purpose behind preparing the 

af f idavi t  and having i t  del ivered to Judge Davis was that  you 

were concerned that  Mr Grobler had vio lated or rather not 

vio lated but that  he had refused to carry out  the order,  I  just  20 

want to understand what was the purpose behind t h is 

af f idavi t?   ---   No sir  when I  spoke to Judge Davis in the last 

instance f rom the airport  he said that  he didn’ t  want me to 

come to chambers to debrief  h im but he wished me to depose 

to an af f idavi t  and that ’s exact ly what I  d id,  because I  was not 25 
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going to be avai lable to give evidence the next  day.  

 But was the contents of  the af f idavi t  designed to address 

a concern f rom Mr Just ice Davis or  was i t  calculated to serve 

some kind of  interest  that  you wanted addressed, that ’s what 

I ’m trying to f ind out f rom you.   ---   Mr Albertus I  had no 5 

personal interest  in the matter at  a l l ,  I ’m an of f icer of  the 

court ,  I  was in the judge’s chambers earl ier that  day,  the judge 

issued an order and to ld me to go and serve the order and I 

took that responsib i l i ty very ser i ously.  

 Look I  wi l l  get  back to that ,  I ’m just  try ing to short  c ircui t  10 

what would a very long and a very arduous process,  because 

there’s certa in,  let me put i t  to you up f ront,  aspects of  your 

evidence that  Mr Grobler d isagrees with,  for me to take you 

th rough that  i t ’s  going to take a long t ime, I ’m just t rying to see 

i f  there’s a short  way that  I  can get through i t  by addressing 15 

the concerns of  His Lordship that  this was a disobedience on 

the part  of  an of f icer that  should have carr ied out a court  order 

and one can understand . . . ( intervent ion).   

COURT: I  can short  c ircui t  that  by saying the fo l lowing, qui te 

obviously the –  f rom what I  gathered, and I  th ink i t  seems 20 

common cause, the order was not compl ied, for whatever 

reason, as a judge i t  seems to me i t  is  out  job to be 

custodians,  which is why we are here,  and al l  I ’m interested in 

is wel l  why wasn’t  i t  compl ied with and f rankly I ’m not 

in terested in anything more.   And Mr Eisenberg phoned me, as 25 
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he to ld you, and of  course i t  seemed to be completely pro per 

to say put the matter in an af f idavi t  to see what should be 

done, as a result  of  which,  i t ’s  qui te correct ,  a summons has 

been caused to be served, a subpoena served on your c l ient, 

that ’s exact ly what happened, I  can short  c ircui t  that  for you.  5 

MR ALBERTUS:  Yes, no –  I  am not too sure any summons 

was served upon my cl ient  . . . ( intervent ion).   

COURT: Well  there’s a d irect  –  the registrar of  the court  was 

instructed by me to serve papers upon your c l ient .  

MR ALBERTUS:  No, that  I  accept,  but  . . . ( intervent ion).   10 

COURT: And that ’s a l l  I  was –  and I  gave the instruct ion to the 

registrar.   So I  don’t  know what your  c l ient ’s got ,  your c l ient  is 

obviously here,  he must have got something.  

MR ALBERTUS :  Wel l  that ’s what I ’m seeking to address and at 

the end of  the day . . . ( intervent ion).   15 

COURT: Wel l  le t  me put i t  to you this way, I  have a let ter here 

which was served, I  mean I  hope we’re not  going to go through 

further problems, but  I  have a let ter here which is a subpoena 

in contempt of  court  proceedings, which i s re Hans Jurie 

Grobler,  which is dated i t  looks  –  i t ’s  stamped the 15th of  the 20 

11th,  have you not got  th is?  

MR ALBERTUS :   No, I  don’t  M’Lord.  

COURT: How come then th is seems to have been served?   

You can see –  you don’t have th is copy? 

MR ALBERTUS:  Oh no he’s handed i t  to me now M’Lord 25 
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because when I  last  consulted with h im he didn’ t  but 

. . . ( intervent ion).   

COURT: But he got i t?  

MR ALBERTUS :   He’s got  i t  now yes.  

MR KATZ :   May I  say something M’Lord, which 5 

. . . ( intervent ion).   

COURT: Besides which,  let  me  say the fo l lowing, let ’s p lace on 

record,  you came to my chambers on –  before you did –  no Mr 

Schippers d id before then, so I  mean you know I  real ly need to 

say Mr Schippers came with Ms Pi l lay act ing on behalf  of  the 10 

department,  the suggest ion that  th is has al l  been hurr ied is 

nonsense, you then came, a t imetable was agreed, the day on 

which i t  was going to be heard was agreed, so I ’m not quite 

sure what i t  is  that you’re angl ing at .  

MR KATZ :   May I  just  p lace on record,  i t  d idn’ t  come from the 15 

witness and the witness won’t  know th is,  Mr Eisenberg won’t 

know th is,  I  on that  Monday morning,  the 7th of  November I  

wasn’t  sure what to do,  because Mr Eisenberg had to ld me that 

I  was to p ick up his af f idavi t  f rom his house in a p last ic s leeve, 

which I  d id,  I  arr ived in my chambers at  let ’s say nine o’c lock, 20 

I  had an appointment pr ior to that ,  I  arr ived in my chambers 

and I  cont inual ly t r ied to get  hold of  Your Lordship by 

te lephone, eventual ly I  worked out that  because Your Lordship 

wasn’t  answer ing and Your Lordship’s registrar  wasn’t 

answering,  you must be in court ,  so I  came to court  not 25 
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gowned, but  in a sui t .  

COURT: You did, i t  was the day I  was giv ing judgment and we 

saw each other af terwards,  and Mr Schippers came at  some 

point .  

MR KATZ:  To court ,  he came to court .  5 

COURT: Yes, yes,  I  know.  

MR KATZ:  And he –  and I  gave if  I  remember correct ly a copy 

of  Mr Eisenberg’s af f idavi t  to Mr Schippers and one of  the 

th ings that  real ly intr igued me, and I ’m st i l l  in t r igued about i t  is  

how did Mr Schippers know to come  to court,  I  certa in ly d idn’ t  10 

te l l  h im, I  d idn’ t  te l l  Ms Pi l lay.  

COURT: And I  hadn’t  issued any proceedings.   I  wi l l  te l l  you 

why, because of  the order which had said come at  ten o’c lock 

in  the morning.  

MR KATZ:  So how did he know about the order.  15 

COURT: Wel l  somebody must have given i t  to h im.  

MR KATZ :   Wel l  who, not  me, that ’s the point .  

COURT: Well  I  know that ,  don’t  worry I ’ve got  lots of  quest ions 

to ask Mr Grobler.  He’s not  going to escape answering lots of  

quest ions,  but that’s another matter.   Car ry on Mr Albertus.  20 

MR ALBERTUS:  Yes. 

COURT: I t ’s  a s imple point ,  i f  you’re saying he didn’ t  get  th is 

in  t ime and you need further t ime to consult  wi th h im the of fer 

has been made to you, and you are welcome to take i t  up at 

th is moment,  or any other momen t that  you so choose.  25 
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MR ALBERTUS:  Mr Eisenberg the State Attorney wrote a 

let ter to you on the 8th of  November and i t  was marked for 

your at tent ion,  the reference is Vio let ta 

Mukhamadiva/Department of  Home Affa irs and i t  reads as 

fo l lows:  5 

“Your let ter dated 8 November 2011 refers.”  

 You had wri t ten a let ter to the State Attorney regarding 

th is matter, is that correct?   ---   Yes sir .  

 Now he says in the second paragraph, and I quote:  

“1. We note that  the papers in th is matter has a s yet 10 

 not  served at  our of f ices;    

2. We kindly request that  the complete appl icat ion 

together with the order which you at tempted to 

serve on our cl ient ’s of f ic ia ls on Sunday 6 

November 2011 be served at  our of f ices ;   15 

3. We do not deem i t  necessary at  th is stage to give 

reasons for your c l ient  being refused entry in the 

country.”  

 Because you had asked him a number of  quest ions,  not 

so?  You had asked the State Attorney a number of  quest ions, 20 

not so,  in your let ter of  18 November?   ---   Can I  p lease have a 

copy of  that  let ter?  

MR KATZ:  Yes M’Lord i t ’s  tota l ly unfair  to read one let ter, 

which is in response to another let ter without giv ing the 

witness the contents of  the f i rst  letter,  i t ’s  got  nothing to do 25 
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wi th these proceedings anyway, as i t  p leases the Court .  

COURT: I  am about to say that ,  but  I  am going to leave –  give 

Mr Albertus some lat i tude.  

MR ALBERTUS:  Your let ter i f  you want to have a look at  i t  

then is over here,  i t ’s  dated 8 November.   - --   Mr Albertus I  5 

was . . . ( intervent ion).   

 Yes?  ---   I  was –  may I  respond? 

 Yes.   ---   I  was in  the City of  Tel  Aviv,  State of  Israel 

when th is let ter was wri t ten on the 8th of  November 2011, i t  

was issued on my let terhead and i t  was pp’d and I understand 10 

that  th is was done on the advice of  our counsel,  Mr Katz.  

 Yes, a l l  I ’m want ing to unde rstand is that  you wrote a 

let ter on the 8th of  November,  and that  the State Attorney was 

responding to i t ,  so you did wri te a let ter on the 8th?   ---   Yes 

sir ,  my of f ice issued the let ter.  15 

 Now al l  I ’m saying to you is then that  in paragraph 3 he 

says we do not deem i t  necessary at  th is stage to give reasons 

for your c l ient  being refused entry in the 

country.   ---   Paragraph 3 of  which let ter Mr Albertus?  

 Of the State Attorney’s let ter.   - --   I  don’t  have that .  20 

 Yes, I  only have one copy because he has on ly given i t  to 

me now, you see the . . . ( intervent ion).   

COURT: What is the re levance of  a l l  th is?  

MR ALBERTUS:  Let  me get to the point .   You know I  am 

gett ing to the point ,  wi th the greatest  respect,  the point  is th is 25 
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you’re s i t t ing with an af f idavi t ,  and i f  you want to hear i t  and 

we get and cut  to the chase to put  i t  col loquia l ly,  you’re s i t t ing 

with an af f idavi t  that  you deposed to on the 8th of  November 

. . . ( intervent ion).   ---   No, on the 6th of  November.  

 Sorry,  on the 6th of  November,  I  am trying to e l ic i t  f rom 5 

you the purpose behind i t ,  I  lef t  i t  for a moment,  now I ’m 

seeking to f ind out  f rom you when you know that  there was at  

least  at  some stage you became aware of  the fact  that  there 

were moves afoot in order to get  whatever of f ic ia l  i t  was that  

refused to carry out  the court  order before the court  wi l l  face a 10 

contempt charge, you must have known that  at  some stage, not 

so?  ---   Are you asking me if  I  knew that?  

 Yes, that ’s what I ’m asking you.   ---   I  knew f rom my 

discussions with Judge Davis on the te lephone that he was 

serious considering a contempt appl icat ion when I  was 15 

speaking to h im at the airport .  

 Good, now th is af f idavi t  that  you gave us th is morning 

you agree with me that  you could have given i t  to the State 

Attorney some t ime ago in order to apprise the State 

. . . ( intervent ion).   20 

MR KATZ :   M’Lord . . . ( intervent ion).   

MR ALBERTUS:  I  am st i l l  –  M’lord with the greatest respect 

. . . ( intervent ion).   

MR KATZ :   M’Lord ( inaudible) counsel to counsel on the day, 

on the 7th of  November I  gave a co py, I  don’t  know i f  Mr 25 
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Manuel was there, I  don’t  recal l  h im being there, but  I  gave a 

copy or I  tendered a copy, I  th ink I  had an extra couple of  

copies which I  made for that  purpose, I  gave Your Lordship the 

or iginal ,  and i f  I  remember correct ly in Your L ordship’s 

chambers I  might have given a copy.  5 

MR ALBERTUS: To whom? 

COURT: I ’m af ra id you did.    

MR KATZ:  Your predecessor.  

COURT: Your predecessor in t i t le .  

MR ALBERTUS:  You say the af f idavi t?  10 

MR KATZ:  The af f idavi t ,  there is only one af f idavi t  by Mr 

Eisenberg with the conf i rmatory . . . ( intervent ion).   

COURT: I ’m af ra id so,  and that ’s why th is l ine of  enquiry is  

get t ing us nowhere.   There’s only one l ine of  enquiry that ’s 

required,  let  me be quite b lunt ,  i t ’s  what were the reasons why 15 

the order which was issued by me were not complied with.  

Now i f  they meet the test  which you know wel l ,  then i t ’s 

contempt,  i f  they don’t  meet the test  i t ’s  not  contempt,  and 

f rankly I  would l ike to get  there.  

MR ALBERTUS :   Yes but M’Lord with the greatest  respect,  any 20 

person facing a ser ious charge as contempt of  court  is ent i t led 

at  least  insofar as the background is concerned to t raverse 

that  with . . . ( intervent ion).   

COURT: Yes, but  I  am now having a great deal of  d if f icul ty that 

th ings that happened in my chambers with your predecessor in 25 
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t i t le  are now being denied,  and I ’m afra id that ’s get t ing me into 

very ser ious di f f icul ty here about th is case.  I  wish you 

wouldn’t  deny th ings that  happened.  

MR ALBERTUS :   I ’m not denying i t .  

COURT: Wel l  i t  happened, your predecessor i n t i t le  came, 5 

everybody knew th is was going to occur ,  and I  made i t  

perfect ly c lear i t  was I  who was considering in i t iat ing these 

proceedings,  because as the custodian of  th is court,  and I 

hope you recognise that,  we have got to make sure that  our 

orders are compl ied with,  now there may wel l  be good reasons 10 

why they weren’t  compl ied with which I  would love to  hear Mr 

Grobler te l l  me, and if  he’s ( indist inct)  then there’s not  a 

problem, i f  i t  is  there is a problem, i t ’s  a s imple quest ion.  

MR ALBERTUS:  Yes M ’Lord you wi l l  have to grant me some 

indulgence here . . .( intervent ion).   15 

COURT: I  am grant ing you as much indulgence as you l ike,  I  

am just  t rying to te l l  you that i f  you narrowed i t  we could 

actual ly get  the th ing f in ished quite quickly.  

MR ALBERTUS:  But  M’Lord that ’s what I ’m trying to get  at ,  

and if  you bear with me I  was t ry ing to sketch just  a l i t t le  b i t  of  20 

background in order to get  to the core of  the matter,  and I  just 

wanted to know about the af f idavi t .  

COURT: Yes, but  you see some of  the backgroun d –  sorry to  

interrupt  you –  but  some of  the background that  you –  is  so 

contrary to what happened that  I ’m having di f f icul ty,  you 25 
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weren’t  part  of  that ,  I  don’t  –  I ’m not b laming you, I  am simply 

saying I  was there on Monday when documents were 

exchanged. 

MR ALBERTUS :   I  accept that  now M’Lord,  but 

. . . ( intervent ion).   5 

COURT: The problem –  and your attorney wasn’t  there ei ther.  

MR ALBERTUS :   Well  I  accept that M’Lord but you must a lso 

understand if  i t  was given me i t  was given me, I  beg then 

pardon for the fact that  i t  wasn’t  given me I  would l ike to,  and I 

am going to enquire into i t  why i t  wasn’t  given me because i t ’s 10 

quite important because in consult ing . . . ( intervent ion).   

COURT: That ’s your problem, not  mine, but  I  want to –  I ’ve got 

to f in ish th is and you know we’ve got  other th ings to do.  

MR ALBERTUS:  Well  in  consult ing my cl ient  obviously I  would 

have traversed the contents of  the af f idavi t  wi th h im.  I  f ind 15 

myself  in a most invid ious posi t ion today where I  have to 

cross-examine . . . ( intervent ion).   

COURT: I  wi l l  te l l  you why, because I have of fered you 

already, I  said you don’t  have to even begin your cross -

examinat ion,  you can take the af f idavi t ,  you can take al l  the 20 

evidence that  Mr Eisenberg has given, you can consult  your 

c l ient  at  your le isure,  and you can come back to court  and 

cross-examine Mr Eisenberg informed by al l  that  on a s imple 

issue as the issue what actual ly happened on that  day,  i t ’s  the 

only th ing I  am interested in.  25 
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MR ALBERTUS :   Yes,  no M’Lord with the greatest  respect as a 

cross-examiner I  am not conf ined to the direct ions of  the court 

insofar as how I  deal with  my witness . . . ( intervent ion).   

COURT: You are,  but  I  can te l l  you th is and i t ’s  about 

. . . ( intervent ion).   5 

MR ALBERTUS :   So I  would ask at th is point  in t ime M’Lord 

that  . . . ( intervent ion).   

COURT: You can, but you don’t  have to be given lat i tude by 

me to ask i rre levant quest ions,  I  can say they are i rre levant, 

and I  am saying there is one issue here,  why was the order not 10 

compl ied with,  now Mr Grobler may have, Mr Eisenberg h as 

given a version as to what happened, Mr Grobler may have an 

ent i re ly d i f ferent  version.   You may want to put that  version to 

h im and you may want to say Mr Eisenberg is te l l ing th ings 

that  are not  ent i re ly correct ,  a l l  of  that  is up for grabs.  15 

Primari ly a capita l  case here about the Department and 

Mavericks,  I  am deal ing with one concern.  

MR ALBERTUS:  I  th ink Your Lordship is misunderstanding me, 

I  want to get  there and that ’s why I  said r ight  at  the outset  I  

wanted to put  as i t  were an aspect behind u s so that  I  can get 20 

to the core.  

COURT: Okay, a lr ight ,  carry on.  

MR ALBERTUS:  And I  just  wanted to f ind out  why was the 

af f idavi t  not  sent on –  I  got  an answer on that .  

COURT: Carry on,  and what got  me into d if f icul ty here Mr 25 
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Albertus, because I  know i t  was given, and I  know that counsel 

on behalf  of  the department p i tched up in my chambers on the 

Monday morning,  and I  know that  I  to ld Mr Schippers what I  

was planning to do and I  know that we had a further 

consultat ion with you and I  to ld what I  p lanned to  do,  none of  5 

th is has come by surpr ise,  i t  was in i t iated by the court,  not  by 

Mr Eisenberg,  and I  wi l l  te l l  you why, because courts have got 

to basical ly safeguard the integri ty of  their  process.  I  am 

amazed that  even the State Attorney,  or the Department  of  

State don’t  understand that .  10 

MR ALBERTUS :   I  wi l l  t ry M’Lord in the l ine of  quest ioning that 

I  wi l l  now fo l low in order to e l ic i t  . . . ( intervent ion).   

COURT: Very good, you carry on,  I ’ve had no my say,  you 

carry on.  

MR ALBERTUS:  To el ic i t  facts apprapo  the re levant 15 

considerat ion.  

COURT: No sure,  carry on.  

MR ALBERTUS:  Mr Eisenberg there are basical ly three 

elements here that  need to be addressed.  We accept there 

was an order of  court ,  and i t  is  granted by His Lordship in the 20 

course of  the af ternoon on Sunday the 6th of  November,  and 

we’ve heard f rom you already, I  wi l l  not  enter into any cross -

examinat ion on the why’s and the wherefore’s but  we also 

know the court  order was not stamped by the registrar, 

correct?  ---   Yes sir .  25 
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 Now we also know that  when you came to the airport  you 

had had af ter having gone to the SAPS you had met with 

inspector W ilschut  and you said you to ld His Lordship you 

were armed with two copies of  the order and the one you had 

given to inspector Wilschut , correct?  ---   Yes sir .  5 

 And with that  then he went away obviously with the view 

to serving i t  on the necessary authorit ies in order to give ef fect 

thereto,  correct?   ---   Yes sir .   

 Now you also to ld  His Lordship you didn’ t  get  any 

feedback f rom him as to what t ranspired,  is that 10 

correct?  ---   That ’s correct  s ir .  

 Now Mr Hans Grobler can expla in to His Lordship what 

happened, I  don’t  th ink I  need to put  that  to you, you wi l l  not  

be able to conf i rm or deny anything that happened to you.  But 

insofar as you yourself  are concern ed you also thought i t  15 

expedient to serve the court  order yoursel f ,  correct?   ---   Yes 

sir .  

 And i t ’s  common cause that  you met up with Mr Hans 

Grobler?  ---   Yes sir .  

 Now again I  do not want to make a long song and dance 20 

about th is,  about the introduct ions and whether or not  he knew 

that  you were coming, the long and short  of  i t  is  that  before 

you presented him with the order you never spoke to h im, you 

did not  speak to h im about the order before you actual ly met 

up with h im on that  day,  is that  correct?   ---   I  don’t  understand 25 
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your quest ion.  

 You didn’ t  forewarn Mr Grobler that  you were going to 

come there with an order,  when you met h im for the f i rst  t ime i t  

was the f i rst  t ime as far as you were concerned that  he knew 

of  your coming there?   ---   When I  entered into h is presence, 5 

the ambit  of  where he was standing,  yes but as I  had said Mr 

Albertus I  cal led the number, the immigrat ion standby number 

and lef t  a message.  

 Yes,  no that  I  know, I  just  want to know what f rom your 

personal knowledge you can tes t i fy to,  because that ’s a l l  I ’m 10 

in terested in,  you didn’ t  speak to h im personal ly before you 

actual ly presented him with the order.   ---   That ’s correct .  

 But I  have to a lso te l l  you that  in terms of  just  pure 

chronology Mr W ilschut  had already been there with the order 

to Mr Grobler.   You can’t  obviously conf i rm or deny 15 

that?  ---   May I  respond in part?  

 Yes,   yes.   ---   That we received f rom Inspector W ilschut 

the same order, we got i t  back f rom him, with a l i t t le  note 

posted on –  a yel low post - i t  note on the order,  on the f irst  copy 

that I  had or iginal ly g iven him with the te lephone number or 20 

some te lephone number.   I  don’t  know who’s number i t  was, 

but we got that  order back and af ter the fact  I  understood that 

that  order was not served on anybody ei the r.    

 Yes,  but  a l l  I  wanted to address with you, and i t ’s 

pert inent ly the quest ion that  His Lordship wi l l  have to 25 



MR ALBERTUS  
2 2 6 2 1 / 1 1  

57 G S EISENBERG  

 

21.11.2011/11:34-12:20/DS  /…  

u l t imately decide, as to whether or not  i t  was del iberately 

refused at  least  as far as Mr Hans Grobler is concerned that  

he del iberately refused to carry i t  out ,  I  just  want to deal with 

the chronology of  events,  that ’s why I ’m saying to you, you 

accept that  Mr Wilschut  would have gone to –  i f  i t  was Mr 5 

Grobler,  and Mr Grobler says i t  was him, he would have been 

there before you came there to Mr  Grobler,  that you must 

accept.   ---   I  can’t  comment on what inspector Wilschut  d id 

with that  order.  

 I ’m not asking what he did,  I ’m saying in terms of  t ime he 10 

would have been with Mr W ilschut  before you arr ived 

there.   ---   I  can’ t  conf i rm that ,  I  don’t  know what inspector 

Wilschut  d id. 

 Alr ight ,  no f ine,  then let ’s just  get  back to what you saw.  

You saw at  one stage, and th is was before you came to Mr 15 

Hans Grobler you had seen f rom a certa in area or vantage 

point  with in the airport  precincts,  and I  th i nk you said i t  was at 

the departure lounge or wal l  you had seen the aircraf t ,  the 

Turkish Air l ines aircraf t  taxi ing out.   ---   I  d idn’ t  know which 

aircraf t  that  was, a l l  I  said was i t  was a Turkish air l iner,  a 20 

large Turkish air l iner and my guess or my fear  was that  the 

appl icant was on that p lane and the plane was going to be 

taking of f  short ly.  

 Yes,  r ight ,  the plane was going to be taking of f ,  i t  was 

going to take of f ,  Mr Grobler wi l l  say that  that  a ircraf t  in terms 25 
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of  the schedules for when aircraf t  were  going to depart  on that 

part icular day was dest ined to be in the air  at  ten past  f ive,  

you can’t  deny that?   - --   I  don’t  know what was in the mind of  

Mr Grobler,  a l l  I  understood was that Vio letta would be 

returned on a Turkish Air l ine f l ight  depart ing a t  ten past f ive.  5 

 I ’m not ta lk ing about what was in h is mind, I ’m asking 

you about a fact ,  whether or not  –  because you also made your 

enquir ies on that  day and expose facto ,  a l l  I  want to know f rom 

you can you deny the fact  that  i f  Mr Grobler says the air craf t  

was going to be in the air  at  ten past  f ive that  that  was r ight , 10 

that  that  is r ight  as a fact.   ---   And i t  would corroborate what I  

a lready understood.  

 Yes,  correct .   Now you had f i rst  gone to the departures 

hal l ,  is  that  correct?   ---   No in fact  I  f i rst  went to the arr ivals  

hal l  downstairs with inspector W ilschut , we had fo l lowed him, 15 

that  was the f i rst  th ing I  d id when I  arr ived at  the airport .  

 Yes,  and then the two of  you parted company?   ---   At  the 

securi ty porta l  through which I  bel ieve staf f  move through on 

the way to the arr ivals hal l ,  the restr icted area.  

 Yes.   But you had also at  one stage gone to the Turkish 20 

Air l ine counter?   ---   Yes,  that was later on.  

 And was that the departures counter?   ---   That was on 

the upper level  at  the depa rtures section,  correct.  

 And was i t  at  that  sect ion that  you saw the aircraf t ,  the 

Turkish aircraf t  taxi ing.   ---   Yes sir ,  yes sir .  25 
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 To take of f .   - --   Yes sir .  

 Do you know what  t ime that  was?   Do you or don’t  you, i f  

you don’t  . . . ( intervent ion).    - --   I  don’t  remember the exact  

t ime, no but i t  was probably give or take ten minu tes,  hal f  past 

four,  i f  I  remember correct ly.  5 

 I  see your candidate attorney shakes  her head, she 

doesn’t  agree with  you, I  wi l l  te l l  you i t  was far later,  you can’t ,  

you don’t  know?  I t  was far later,  that  a ircraf t  was taxi ing out 

a lready onto the apron, then i t  would have been long past  half  

past four.  Do you agree?  Long past half  past  four.  I t  couldn’ t  10 

have been at  half  past  four you saw that  a ircraf t  taxi ing out 

onto the apron, readying i tsel f  for take of f .   Anyway you can’t  

real ly,  you’re not  sure of  the t ime.  We accept that .   - --   I ’m not 

sure of  the t ime and I ’m not sure whether that  a ircraf t  was the 

aircraf t  on which the appl icant was.  15 

 Well  let ’s accept that  you didn’ t  know.  But i f  i t  is  to ld by 

Mr Grobler that was the only a ircraf t ,  that  i t  was on that 

a ircraf t ,  the Turkish Air l ines,  that the passenger,  Vio let ta 

Mukhamadiva was on, you can’t  deny that?   - --   No sir .  

 Yes.   Now the counter there was already closed, th e 20 

air l ines,  the Turkish Air l ines counter was closed already when 

you got there.   ---   Yes sir .  

 In the departure hal l .   So whatever passengers,  i f  that 

was the only a ir l ine leaving that  day,  a Turkish Air l ine,  then 

when you came there the counter was closed, she would have 25 
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had to be on that a ircraf t .   - --   I  can’ t  comment, I  don’t  know.  

 Then you moved f rom that  part icular sect ion of  the 

airport ,  you ul t imately went to the arr ival  sect ion,  internat ional 

arr ivals.   -- -   No sir .   Could you just  be a l i t t le  bi t  more 

specif ic.  5 

 Yes,  I  wanted to cut  out  a lot  of  other detai l  in  between 

about who you met and on the way and how you came to the 

arr ival  sect ion,  a l l  I ’m saying to you is that  once you had been 

at the departures hal l  you had seen that  the counter,  the 

Turkish Air l ine counter was closed, u l t imately you landed up at 10 

the arr ival ,  in ternat ional arr ival  sect ion where Mr Grobler was, 

that ’s what I ’m saying to you.   - --   Yes you’re r ight  s i r ,  armed 

with the understanding that  the plane was not taking of f  for 

Istanbul,  that in fact  i t  was stopping in Johannesburg.  

 Whatever you thought,  I  just  want to know you ul t imately 15 

went to the internat ional arr ivals hal l ,  is  that  

correct?  ---   That ’s correct .  

 Yes,  and i t  would have taken you some t ime to get  f rom 

the departures hal l  to the arr ivals hal l?   ---   A few minutes sir .  

 How many?  ---   We  stopped to chat to the 20 

representat ive Turkish Air l ines,  i t  probably took i f  I ’m not 

mistaken about f ive minutes.  

 Yes,  yes.   Do you know whether that  a ircraf t  was in the 

air  a lready when you came to the arr ival  sect ion?   ---   We were 

to ld by the individual,  the Turkish Air l ine representat ive that i t  25 
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was.  

 Alr ight ,  so at  the t ime that  you then came to Mr Grobler 

that  a ircraf t  was in the air .   - --   Yes sir .  

 That helps us t remendously.   So being armed now with 

th is order,  and present ing i t  to Mr Grobler insofar as the taking 5 

of f  of  that  a ircraf t  was concerned there was nothing he could 

do at  that  juncture,  am I  correct?   ---   No sir  that  was not my 

understanding.    

 I ’m ta lk ing about the aircraf t  being in f l ight ,  the aircraf t  is 

now already in f l ight  as far as you are concerned, according to 10 

what you were to ld,  you are now wi th Mr Grobler,  you’ve got  

the order, you are seeking to get h im to read i t ,  and to 

implement i t ,  but  at  that  point  in t ime I ’m putt ing to you there 

was nothing that  he could do in order to get  that  a ircraf t  back 

on the ground.   ---   That was not the object  of  the order.  15 

 I ’m ta lk ing –  just  conf ine yoursel f  to what I ’m asking you, 

there was nothing that  he could do to get  that  a ircraf t  back on 

the ground at  Cape Town Internat ional Airport .   - --   I  don’t  

know whether that ’s  correct,  I  don’t  know what the 

competences are of  Mr Grobler.  20 

 Alr ight  that  helps us too,  you don’t  know whether he 

could be in contact  with the captain of  the aircraf t ,  the pi lot,  

you don’t  know that?   - --   I  don’t  know that  no.  

 And if  he says he’s not  there was no way, and he had no 

authori ty whatsoever to communicate with the pi lot  you can’t  25 
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deny that?   ---   Correct .  

 So if  he says there was nothing that he could do in order 

to implement the order,  he was complete emasculated by the 

fact  that  th is a ircraf t  was already in the air  you can’t  deny 

that?  ---   That ’s not  what he to ld me.  5 

 Alr ight .   ---   He said I  was giving the order to the wrong 

person. 

 But that ’s not  the point .   I ’m ta lk ing about whether or not 

–  I  wi l l  get  to what you say he said to you that you were giving 

the order to the wrong person, that  does not help us insofar as 10 

disobedience is concerned, or del iberate d isobedience insof ar 

as carrying out the order is concerned.   ---   My assumpt ion 

was, i f  I  may Mr Albertus, was that Mr Grobler knew what I  

knew, that  that  aeroplane was not going to be taking of f  for 

Istanbul,  that in fact  i t  was stopping in Johannesburg,  and my 15 

understanding was, looking at  who the respondents are,  the 

Director-General  and the Minister, that  i f  I  had successful ly 

served Mr Grobler or one of  h is col leagues const i tut ing 

immigrat ion control  with the order the wheels could easi ly have 

been set  in mot ion to have Violetta,  the appl icant,  taken of f  the 20 

plane in Johannesburg.  

 Yes.   ---   That was my assumpt ion.  

 Yes,  I  suppose he can expla in to His Lordship what went 

on in h is mind insofar as what he thought he could or could not 

do, but  a l l  I ’m saying to you is th at insofar as get t ing the plane 25 
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to return i f  he was not in contact  with the pi lot  and he had no 

authori ty to do so there was nothing he could do in order to get 

the plane to return to Cape Town Internat ional Airport .   Do you 

agree?  ---   That could wel l  be  the case. 

 I t  could wel l  be so,  yes.   Now what authori ty he had, i f  he 5 

had any authori ty at  a l l ,  to do something about get t ing her to 

be taken of f  the plane in Johannesburg is a completely 

d i f ferent  quest ion,  correct?   ---   Yes sir .  

 Yes.   Now te l l  me th is,  you have been an at torney for a 

number of  years now.   ---   Yes sir .  10 

 Specia l is ing in immigrat ion law.   ---   Yes sir .  

 You were served a number of  orders yourself  not 

so?  ---   Yes sir .  

 Now th is is not  to t ry to def lect the at tent ion or to 

t ranspose duty,  His Lordship wi l l  not a l low me to do that ,  but I  15 

just  want to know from you, you know that  there is a part icular, 

le t ’s cal l  i t  for want of  a bet ter word,  an ent i ty with in 

immigrat ion, legal services,  you’re aware of  that?   - --   I ’m 

aware of  that  ent i ty  yes sir .  

 And do you have their  te lephone number?   ---   No sir  not 20 

on me. 

 You don’t  have i t  on you, but  d id you have access to i t  on 

th is Sunday?  ---   No sir  I  never had access to those numbers 

no.   Not where I  was, when we went to Court  and in Advocate  

Katz’s chambers I  d idn’ t  have access to those numbers.  25 
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 But do you have those numbers at  a l l?   ---   I  have some 

of  the numbers in my of f ice on their  let terheads, yes I  do.  

 And do you know that  those numbers are avai lable 

24/7?  ---   I  d id not  know they were avai lable 24/7,  but I  must 

say there are many t imes which I ’ve t r ied to get  hold of  certa in 5 

individuals at  legal services and have fa i led to do so,  and th is 

was extremely urgent.  

 Were there other t imes that  you did get 

through?  ---   There were t imes that  I  d id get through, and 

there would also have been very t imes in which I  have been 10 

promised that  cal ls would be returned to me immediately and 

they have not been, that  members of  legal of  services would  

react  to certa in correspondence and they don’t  re act to 

correspondence.  

 Did you ever t ry to get  hold of  them over a weekend, or 15 

beyond normal working hours?   ---   I  don’t  recal l  s i r ,  there 

might have been certa in occasions where I  d id phone the cel l  

phone of  certa in members l ike Sam Magotsi  and others,  and I  

d id yes,  on previous occasions.  

 Af ter working hours?   ---   Yes sir .  20 

 Now that  court  order was addressed to the Minister and 

also to the Director-General ,  i f  I ’m not mistaken, the Director-

General  Department of  Home Affa irs and the Minister of  Home 

Affa irs,  not  so?   ---   Yes sir .  

 So did you not th ink i t  wise to go beyond Mr Grobler,  go 25 
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beyond him, and again I  say I ’m not seeking to def lect ,  i t  wi l l  

become relevant later on,  the attent ion f rom Mr Grobler,  but 

d id you not in your own wisdom think that  i t  would be prudent 

to t ry to go beyond Mr Grobler to get  th is part icular order 

served upon somebody that  could assist  in having th is lady 5 

taken of f  f rom the aircraf t  when i t  touched down in 

Johannesburg?  Did you yoursel f  th ink about doing 

that?  ---   Wel l  I ’m not sure whether I  exercised any wisdom at 

al l ,  i t  was a quest ion of  pragmat ics in a very short  space of  

t ime and I  thought that  the path of  least  resistance quite 10 

honest ly was as Judge Davis b id me to do,  was to physical ly 

del iver that  order to the immigrat ion contro l  where I thought 

the appl icant was si t t ing,  or at  least  where in the vic in i ty,  in 

the ambit ,  or responsib le for not  a l lowing Violet ta to enter the 

country,  i t  was there at  the airport .  15 

 His refusal to a l low her into the country accept i t  f rom me 

he has got compel l ing reasons for that ,  but  His Lordship 

wouldn’t  want to hear that ,  we’re not  here to review his  

decis ion,  take i t  f rom me, even with a l l  of  your experience, I  

have had hours long consultat ions with  him on th is,  he’s got 20 

compel l ing reasons for h is refusal to enter,  that ’s not  the issue 

here.   I  am ta lk ing about you knew of  the fact  that that a ircraf t  

was going to be two hours in the air  before i t  touched down, at 

least  two hours in the air  before i t  touched down in 

Johannesburg,  no t so?  ---   Yes sir  we found that  out on the 25 
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way to see Mr Grobler.  

 Yes,  and we al l  know that  one of  the issues here before 

th is Court  on a contempt charge is whether or not  there was a 

refusal on the part  of  anyone or more of f ic ia ls on the part  of  

the department to not  give ef fect  to that  order, 5 

correct?  ---   My impression was that  the quest ion of  giving 

ef fect  to the order never arose, i t  was rather the refusal to be 

served with the order,  that  was something that  conf ronted me 

and i t  was on that  basis that  I  cal led Judge Davis,  not  –  the 

quest ion of  implementat ion was something else in my mind.  10 

 Implementat ion is vi ta l  to th is ent i re enquiry,  but  you had 

t ime, I  put  i t  to you, you would have had at  least  two hours 

with in which to get  that  order through t o some responsib le 

of f ic ia l  in order to implement i t  insofar as taking th is lady of f  

that  p lane in Johannesburg,  do you agree?   ---   You mean af ter 15 

the fact? 

 Yes, once the plane was in the air .   - --   You mean af ter 

we lef t  Mr Grobler?  

 Yes.   ---   Af ter he refused to accept the order we had two 

hours in which to serve that  order?  20 

 Yes.  You see you’re complain ing in a sense, there has 

to be a complainant,  I  can understand, His Lordship can also 

be in a case of  contempt the complainant i f  the order that  His 

Lordship granted if  His Lordship is of  the view that  i t  was not 

carr ied into ef fect and i t  was done del iberately,  His  Lordship 25 
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can mere moto  launch, but  as I  understand you’re in a posi t ion 

of  a quasi -complainant so to speak, so al l  I ’m asking you i f  one 

is to accept for argument sake that  you are a complainant,  a l l  

I ’m asking you can you real ly be heard to complain when you 

had two hours at your d isposal in order to get  that  order 5 

through whether by e -mai l ,  fax or otherwise,  to some of f ic ia l  in 

order to implement i t  in  Johannesburg,  that ’s a l l  I ’m asking 

you.   ---   What Mr Grobler expla ined to me very br ief ly was 

that  he was the wrong person to accept the order, that  th is 

order should be somehow conveyed to the Department ’s of f ice 10 

in Parl iament or in Ple in Street  i f  I  remember correct ly,  and I 

thought -  and I thought wisdom or otherwise,  wisely or  

otherwise,  prudently or otherwise,  that  i f  I  could not serve the 

order on immigrat ion contro l  at  the actual  cold face that  would  

be an absolute waste of  t ime to t r y anything else.  15 

 You see Mr Eisenberg the problem here is the fo l lowing, 

we’re deal ing with an of f ic ia l  who has certa in dut ies,  he carr ies 

out h is dut ies insofar as the entry of  part icular person into the 

country is concerned, he wi l l  expla in to His Lords hip the 

protocol involved, the procedures he adopted in taking the 20 

decis ion but once that  person, he wi l l  expla in to His Lordship, 

was handed over to Turkish Air l ines, and there’s procedures to 

be fo l lowed in terms of  ( indist inct)  in terms of  the protocol in 

South Af r ica to a l low a person in or not ,  that  person is handed 

over to Turkish Air l ines,  she is put  on board the plane, once 25 
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the carr iage that  al lows you access into the plane is detached 

f rom the plane that  a ircraf t  is  completely under the contro l  of  

the pi lot ,  he doesn’t  have any say in i t ,  a l l  I ’m asking you is,  is 

that the impression that  you got f rom him when he to ld you 

that  the aircraf t  is a lready in the air .   - --   Mr Grobler d idn’ t  te l l  5 

me the aircraf t  was in the air .  

 Did he never te l l  you the aircraf t  was in the air?   ---   I  

don’t  recal l  that .  

 No, come, d id he or d id he not?   ---   I  don’t  know, no I ’m 

being honest with you, I  don’t  recall  that ,  he might wel l  have 10 

said that .  

 He may wel l  have said that .   ---   He might have said that, 

but  I  don ’ t  recal l  i t .  

 But you were aware of  i t?   ---   I  was aware of  i t  f rom my 

discussion with the air l ine representat ive,  with the Turkish 15 

Air l ine representat ive.  

 You see i f  I  l is ten to your evidence, and correct  me if  I ’m 

wrong, the sum tota l  of  your complain t  as far as he is 

concerned, as far as Mr Grobler ’s conduct is concerned, is not 

so much that he didn’ t  want to implement the order,  but  that  he 20 

didn’ t  want to receive i t .   - --   Wel l  I  t r ied –  may I  respond to 

that? 

 Absolute ly.   ---   I  had the order in my hand, when I  

walked towards Mr Grobler together with Ms Desada and with 

the ACSA representat ives,  he was shaking his head, you 25 
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thought i t  was i rre levant when I  was t rying to guess what that 

body language meant, he was shaking his head and as I  recall  

he addressed me as Mr Eisenberg,  hal lo Mr Eisenberg,  and I 

don’t  th ink I  ever met Mr Grobler before,  at  least I  don’t  

remember ever meet ing him before.  5 

 He said he met you a few t imes before,  he wi l l  be able to 

te l l  His Lordship where he met you and under what  

c ircumstances he met you.   ---   I  see many people and I  must 

say I  am not part icular good at faces,  but  not a great deal 

turns on that ,  I  want to just  cont inue with the t ra jectory or 10 

where I  was and I entered into h is presence and I shook his 

hand, hal lo,  Mr Grobler,  Hans Grobler,  and I  t r ied to give him, 

I  had the order in my hand, and I  t r ied to give him the order, 

t r ied to serve the order on him and he said no, I  can’t  take the 

order,  why can’t  you take the order?  I ’ve been instructed not 15 

to take the o rder.   That ’s what I  recall  h im saying to me.  So in 

my mind I  draw a dist inct ion between implementation and 

acceptance, and I d idn’ t  know how to respond to that , we had 

no discussion about whether i t  was impossib le to implement, I  

just  couldn’ t  serve the order on him, and I  found myself  in a 20 

posi t ion I  have never been before, because I  have served 

orders before on pol ice,  that  was our f i rst  case, I  reminded 

Judge Davis in h is chambers that  case number 1 with 

Eisenberg and Associates in 1997 was dr iving to the airport  in 

Advocate Katz’s l i t t le  car and serving an order on the pol ice to 25 
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stop a deportat ion.   So I  have served orders before and in 

those days,  or at least  up to Sunday the 6th of  November I  

have been successful  in doing th is,  th is is the f i rst  t ime  where 

a person represent ing himself  to be in contro l  or supervisor or  

in charge because he was standing in the foref ront of  h is 5 

of f ice,  a lmost expect ing me, and he refused to accept the 

order,  and I  d id not  know what to do about that ,  and that  was 

the reason I  cal led Judge Davis.  

 Yes,  but  you misunderstand the point  that  is going to 

loom very largely in th is matter,  is whether or not  the of f ic ial 10 

refused to give ef fect  to i t .   You appreciate that .   Now i f  h is 

duty was to determine whether or not  a person should be 

admitted into the country and he, for reasons which he wi l l  

advanced was of  the view the person should not ,  and the 

person was on the plane already.  You’re not  suggest ing that  15 

there was anything he could do in order to get  the person back 

down here at  Cape Town airport?   ---   To the contrary,  I  am.  

 What is i t  that  he should have done in order to get  the 

person to get  that  p lane to land down back on the 

( indist inct) .   - --   That was not in my mind at  a l l .  20 

 That ’s what I  am saying.   - --   But may I  respond to that?  

 I ’m saying,  that  I ’m putt ing i t  to you now, I  wi l l  argue at 

the end of  the day i t ’s  astonishing,  i t ’s  astonishing that  you 

armed with an order and you wish to prevent th is person f rom 

being taken out of  the country and back to Uzbekistan that  you 25 
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would not have thought i t  prudent to have served that  order 

e lsewhere,  when you knew that  the of f ic ia l  who had dealt  wi th 

i t  was almost saying that  he was functus of f ic io  in  a 

way.   ---   That was not my understanding at  a l l .  

 Alr ight .   So you are saying that  he refused to take the 5 

order?  ---   Yes sir .  

 But a lso at  that  point  in t ime the aircraf t  was in the 

air .   - --   Yes sir .  

 Alr ight .   M’Lord I  am going to unfortunately have to 

address th is issue of  what t ranspired between Mr Eisenberg 10 

and also Mr Grobler in more detai l  as to what t ranspired 

between them.  The problem that  I ’ve is I ’ve got  a version now 

which has been put to us for the f irst  t ime, and that ’s why I 

addressed at  the outset  the quest ion . . . ( intervent ion).   

COURT: I ’m amazed i t ’s  for the f i rst t ime, but  I ’ve got  to give 15 

you the .. . ( intervent ion).   

MR ALBERTUS:  I  see what Your Lordship is saying yes,  f i rst 

t ime in inverted commas so to speak, but  understand I  d idn’ t  

have that  af f idavi t  before me, that’s a l l  I ’m asking you to 

accept,  I  didn’ t  have i t  beforehand.  20 

COURT: Yes, i t  sui ts me because I ’ve  got  to deal with 

something else as wel l ,  but  that ’s not  the reason I want to do 

that ,  I ’ve got  to give you an opportuni ty,  Mr Grobler needs to 

know th is is a very ser ious issue.  

MR ALBERTUS:  And I  need to address the aspect properly,  I  25 
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can’t  do anything less than that.  

COURT: And I ’ve got  to give you lat i tude, that ’s what I  said 

that ,  I ’m taking i t  very ser iously,  one way or the other,  let  me 

make i t  c lear,  a l l  I ’m interested in Mr Albertus is  this,  what 

were the reasons why an order in which i t  appears to be 5 

common cause, because i t ’s  c lear now f rom your put t ing a 

version to Mr Eisenberg that  your c l ient  got  a copy of  the 

order,  and therefore the quest ion is wel l  he’s obviously,  I  

already can see where th is is going,  as to what h is reasons 

are,  and f rankly that ’s –  you know the test  for contempt as wel l  10 

as I  do,  a l l  he’s got  to show me is that  in fact he doesn’t  meet 

those tests and this doesn’t  necessari ly have to take a huge 

amount of  t ime beyond where we are.  

MR ALBERTUS :   M’Lord the only d i f f icul ty I ’ve got  with that ,  as 

Your Lordship correct ly says,  i t ’s  a ser ious of fence, very 15 

serious of fence . . . ( intervent ion).   

COURT: I t  is  ser ious and you don’t  want to make any 

mistakes,  I  accept that ,  but  there –  i t ’s  a c lear test ,  i t ’s  qui te 

an onerous test  in order to hold somebody in contempt,  but  I  

am going to give you t ime, so what do you want me to do?  20 

MR ALBERTUS :   M’Lord i t  reminds me when I  was a young 

attorney and the magistrate was giving me a  cue f rom the 

bench you should c lose your case, and I  wouldn’ t  take i t  

because I  real ised i f  I  c losed my case he might just  convict ,  so 

i t ’s  the same kind of  thought processes that ’s running through 25 



MR ALBERTUS  
2 2 6 2 1 / 1 1  

73 G S EISENBERG  

 

21.11.2011/11:34-12:20/DS  /…  

my head r ight  now.  

COURT: Wel l  whatever your thought processes are we are not 

going to have a Freudian deconstruct ion here between you and 

I  or what I ’m th inking and what you’re th inking,  when we’re a l l  

over th is we can have a cup of  tea and we wi l l  share thoughts 5 

about what we were th inking at  the t ime, you’ve got to do the 

best for your c l ient  i f  you can, I ’m saying to you how much 

t ime do you need to do that?  

MR ALBERTUS :   M’Lord I  would th ink about an hour or two, 

just  to canvas and to make notes on what t ranspired in that 10 

conversat ion,  because that  conversat ion is qui te an important 

conversat ion as to the at t i tude evinced by Mr Grobler because 

i t  informs his decis ion.  

COURT: Yes, I ’m af ra id I  am going to give you a bi t  more than 

that ,  because I  have to do some just ice to other people,  so I 15 

can only reconvene at four o ’c lock.  

MR KATZ :   M’Lord I ’ve got  another matter.  

COURT: So what am I  supposed to do.  

MR KATZ :   Same as you, no,  I ’ve got  another matter which is  

wait ing for us to f in ish,  before Desai,  J about the Mavericks 20 

matters.  

COURT: And how long is that  ma tter going to drag on for?  

MR KATZ :   No, i f  I  have to be here at  four I ’ l l  be here at  four, 

my point  being I ’m stuck with my Mavericks matters for Mr 

Eisenberg.  25 
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COURT: Another one, or th is one? 

MR KATZ :  That ’s the main one.  

COURT: Oh, the other one, wel l  t h is is the main one for me.  

MR KATZ :   Yes,  Judge Desai has stood matter down whi le I ’m 

here. 5 

COURT: Oh, and I  know that  Judge Desai te l ls me he is 

worr ied about Mr Albertus tomorrow, is that r ight?  

MR ALBERTUS :   Oh, d id I  draw him for tomorrow, yes I ’ve go t  

an opposed appl icat ion.  

COURT: He’s very anxious that  I  must f in ish quickly because 10 

he says he’s got  you tomorrow.  

MR ALBERTUS :   Oh, I  d idn’ t  know I  drew him for tomorrow.  

COURT: Yes, but  I  have other people here.  

MR KATZ :   I  suggest four o ’c lock,  subjec t  to me being 

avai lable at  four o ’c lock . . . ( intervent ion).   15 

COURT: I t  wi l l  have to be at  quarter past  four,  is that  a lr ight  

for you Mr Albertus,  I ’m sorry,  I  have to accommodate other 

people.  

MR ALBERTUS:  No, no I  wi l l  make myself  avai lable.  

MR KATZ:  We are in court  9,  I  hesi tate to say I  wi l l  phone 20 

Your Lordship when the securi ty might answer.  

COURT: No, you can contact  my registrar,  we are adjourned 

unt i l  then and we wi l l  deal with the matter accordingly.   Mr 

Albertus I  know you’ve got to do what you’ve  got  to do, but  we 

can f in ish th is th is af ternoon, okay.  25 
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MR ALBERTUS:  Very wel l .  

COURT: Thank you, a lr ight .  

COURT ADJOURNS:  (at 12:20)  

COURT RESUMES:  (at 16:28) 

EVIDENCE FOR THE PLAINTIFF (CONTINUED)  5 

GARY SIMON EISENBERG:  (s.u.o.)  

CROSS-EXAMINATIN BY MR ALBERTUS (CONTINUED):  

M’Lord I  do not want to unnecessari ly rake up an issue which 

is  not going to be in any way determinant on the f inding that 

Your Lordship make but I  am constra ined just  to place on 10 

record that  my instruct ing at torney spoke both to advocate 

Schippers and also to Kir isha Pi l lay,  who are my predecessors 

in th is matter and both of  them are saying they did not get  an 

af f idavi t  f rom Advocate Katz.  

COURT: Well  I  can’t  go much further than that anyway, but 15 

they certa in ly knew what was coming. 

MR ALBERTUS :   I  wi l l  leave that there M’Lord.   M’Lord for my 

part  I  am going to t ry and cut  through the cross -examinat ion 

and get to the core M’Lord.  Mr Eisenberg I  am going to put  to 

you the version of  Mr Grobler and perhaps then i t  wi l l  serve as 20 

a basis for us get t ing through what you stated about what 

happened between you and him when you met h im on th is 

fatefu l  day.   He acknowledges that  you did come to the arr ivals 

sect ion,  internat ional arr ivals sect ion,  you were accompanied 

by a female,  which I  take i t  was the lady si t t ing in court  today, 25 
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Ms Desada, and also by another person in the employ of  

ACSA, whom you said was Cheslyn,  correct?   ---   Yes sir .  

 And he says that  –  and I  put  th is to you already and you 

said you’ve met a lot  of  people in the cou rse of  your profession 

but he says that  he has met you previously and has spoken 5 

also on the phone with you and you are not  going to deny that, 

nothing turns on it  in  any event but he wi l l  say that  he knew 

who you were when you came walking towards him, yo u won’t  

controvert  that .   ---   No sir ,  i t  wi l l  be correct .  

 Yes, that  doesn’t  p lay a b ig ro le in th is case in any 10 

event.   So any way he said that  you came to h im and you 

asked him words to the ef fect  that  are you the supervisor,  can 

you recol lect  that?   ---   Yes sir .  

 And he answered in the af f i rmat ive,  he said yes he was, 

because that  is t rue,  he wi l l  te l l  His  Lordship that  he was the 15 

supervisor of  that  day in quest ion.   And he said that  you then 

fo l lowed i t  up by asking him why did you ignore the court 

order,  or words to  that  ef fect?   ---   No sir  I  don’t  recal l  that  at 

al l .  

 Alr ight ,  wel l  le t  me just  ask you th is,  pr ior to you meet ing 20 

Mr Grobler on that  day did you have any feedback f rom Mr 

Wilschut ,  inspector W ilschut ,  as to the outcome of  h is at tempt 

to have an order implemented.   ---   Are you asking me sir  

whether when I  conf ronted Mr Grobler whether I  knew the 

outcome of  inspector W ilschut ’s  del ivery of  that  order to Mr 25 
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Grobler?  ---   Correct .   I  d idn’ t  know what happened to 

inspector W ilschut and his del ivery of  the order or at tempted 

del ivery of  the order,  in my mind something must have 

happened but I  d idn’ t  know what i t  was.  

 So at  that  point  in t ime you wouldn’ t  have known then 5 

whether the order was prompt ly executed, in other words 

whether i t  was carr ied out with ef fect .   ---   At  that  stage no, in 

fact  I  wouldn’ t  have approached Mr Grobler i f  I  had known that 

the order had been served successful ly in the f i rst  p lace by 

inspector W ilschut.  10 

 So what d id you then f i rst  say to h im af ter you asked him 

whether he was the supervisor?   ---   As I  test i f ied previously 

when I  approached Mr Grobler i t  seemed that  he was standing 

there wait ing for me and before I  ut tered anything he was 

shaking his head, so I  handed the order to h im and he moved 15 

away, he said I  can’t  take the order, I  said why don’t  you want 

to take the order,  that  is what I  recal l .  

 No but you asked him are you the supervisor and to 

which he said yes,  a l l  I  want to know is what d id you fol low up 

immediately af terwards?   ---   I  a lso asked him his name or he 20 

in t roduced himself  as Mr Grobler and I  said Mr Grobler here’s 

the order,  I ’ve come to serve i t  on you.  

 I  see.  And without knowing at  that  point  in t ime whether 

the order was already served by Inspector 

Wilschut?  ---   That ’s correct .  25 
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 You see the strange feature of  th is part icular matter is 

that the order was already served upon Mr Grobler,  are you 

aware of  i t ,  that  the order was served upon him 

already?  ---   I ’m not sure of  your quest ion,  do you mean when 

I  was standing before Mr Grobler I  was  aware of  i t  or am I 5 

aware of  i t  now? 

 Are you aware of  i t  now?   ---   I  recal l  speaking to Ms 

Foster when we took our leave f rom the airport  or rather f rom 

the arr ivals hal l ,  and she handed the order back to me that  I  

had given Inspector W ilschut and said that  he couldn’ t  serve i t ,  10 

he returned the order to me.  

 Well  Mr Grobler ’s evidence wi l l  be that the order was 

served on him and he made; a copy of  i t ,  and he put i t  in to the 

f i le  of  Vio let ta Mukhamadiva and he made a copy of  that  order 

because and I  can te l l  you before you served the order on the 15 

at torney that  order was given to me when Mr Grobler came to 

consult  wi th me.  He brought the copy of  the order.   Do you 

know where he got a copy of  the order f rom?   ---   I  th ink he 

could only have got the order f rom Inspector W ilschut. 

 Yes.   ---   Because he didn’ t  make a copy of  mine.  20 

 Oh, he didn’ t  make a copy of  yours yes,  but he wi l l  say 

that when he phoned his supervisor before  he had met with 

you he had already been served an order and he had a 

discussion wi th Mr W ilschut ,  expla ined to h im there was 

nothing he could do,  the person was already on route to –  wel l  25 
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was on route already out of  Cape Town, so what I ’m saying is  

the order was already served on him and you can’t  deny 

that .   ---   Wel l  I  am most surpr ised with the informat ion,  i f  you 

want me to respond to what you’ve just  said because th is is 

not  something that  Mr Grobler indicated to me, he didn’ t  te l l  5 

me that  he couldn’ t  –  I  couldn’ t  serve the order on him 

because the order was –  the f i rst order or the  f i rst  copy of  the 

order was already served on him, he just  said I ’m the wrong 

person to serve the order on,  you must go somewhere else to 

serve i t .  10 

 Alr ight  we’re going to get  involved in a long cross -

examinat ion.  

COURT: No, we are not  going to get  involved in a long cross-

examinat ion.  

MR ALBERTUS :   No, no,  I ’m saying we’re going to i f  we 15 

proceed, and I ’m going to cut  i t  short.  

COURT: Yes, you should.  

MR ALBERTUS:  I  wi l l  be cut t ing i t  short .   We wi l l  be get t ing 

into a long cross-examinat ion if  we’re going  to cont inue along 

th is l ine and I ’m going to t ry and cut i t  short .   I  a lready put to 20 

you what Mr Grobler says happened, you asked him whether 

he was the supervisor to which he said yes,  and then he wi l l  

say contrary to what you are saying he says that  you  asked 

him why did you ignore the court order.   ---   I  don’t  recal l  

te l l ing him that  at a l l ,  I  asked him as far as I  can recal l  why 25 
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don’t  you accept the order f rom me.  

 Well  why don’t  you accept,  was that  the f i rst  th ing af ter 

enquir ing as to whether he was the supervisor?   ---   I  don’t  

recal l  whether that  was in a t ime sequence immediately af ter 

he ut tered the words I ’m a supervisor,  but  the overr id ing 5 

memory I  have was that I  had the order in my hands, stood in 

f ront  of  h im, and I  said here’s the order,  I ’ve got  come to serve 

i t  on you, and he was st i l l  shaking his head, he said I  can’t  

accept the order, that  was my version and that  remains my 

version.  10 

 Alr ight ,  he wi l l  for what i t ’s  worth say he never shook his  

head, i t ’s  not  a b ig point ,  I ’m just  putt in g i t  to you just  when he 

goes into the witness box he’s not conf ronted with the fact  that 

i t  was never put  to you, but  anyway.  He then says that he to ld 

you when you asked him why did you ignore the court  order, 15 

now I ’m just  putt ing to you what he says be cause we cannot 

add on what he says and make i t  bet ter,  but  I  hear what your 

comments are when you say he never said th is or said that ,  so 

I ’m just  put t ing i t  to you as he gives i t  to me.  So he then says 

that  af ter you had asked him the quest ion why did y ou ignore 20 

the court  order he said to you the court  order is not  d irected at 

me.  Now i f  one looks at  the court  order i t  c i tes the minister 

and i t  c i tes the Director-General ,  r ight?   ---   Yes sir .  

 So whether he’s wri te or wrong and I ’m not here to 

appraise his,  at  this point  in t ime to appraise the answer that  25 
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he gave, to help you at  the end of  the day rather what th is a l l  

adds up to,  but  that ’s h is answer,  he says he gave you, he said 

look th is order is not  d irected at me.  Did he say anything to 

that  ef fect?  ---   He said i f  I  can recal l  correct ly I  am not the 

correct  person, there are procedures and I  don’t  recal l  whether 5 

he used the word at  that  stage regulat ions,  but  he said he’s 

been instructed not to accept the order and he to ld me that  I  

would need to serve the order on the department ’s of f ice at 

120 Plein Street.  

 Alr ight .   Again he wi l l  have a version on i t  and i t ’s  h is 10 

version,  and as I  say we can’t  change what happened.  Now he 

says that  af ter he gave you the answer of  giv ing his version to 

you or whether he said to you the order is not  d irected at me, 

he then says you asked him but are you not act ing under the 

direct ions under the contro l  of  the Director-General ,  d id you 15 

ask him such a quest ion?   ---   I  might wel l  have done that .  

 To which he said  yes,  he was act ing under the contro l  of  

the Director-General  delegated authori ty,  do you remember an 

answer to that  ef fect?   ---   I  have a vague recol lect ion,  I  don’t  

remember by  the way the precise words he used.  20 

 Now you wi l l  admit  that he did te l l  you  that  you to ld His 

Lordship you couldn’ t  remember whether he said he won’t 

accept the order or can’t  accept the order,  but  I  th ink i t  wi l l  be 

pedantry to push that  point ,  e i ther word,  because at  the end of  

the day he refused to take the order,  that ’s your evidence, is 25 
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that r ight?   ---   Yes,  but  i f  I  may add he said he was instructed 

not to accept the order,  that  I  remember wel l ,  because that 

struck me. 

 No, no,  sure,  sure,  and you wi l l  accept that  that is what 

he said to you.   ---   Yes sir .  5 

 That he was ins tructed not to accept i t ,  again,  whether 

i t ’s  good or bad I ’m putt ing his version to you as to what 

t ranspired.   ---   Yes sir .  

 His reasons for that  I  can put to you now but he wi l l  a lso 

convey that  to His Lordship and he says when he test i f ied for 10 

the fu l lness of  my cross-examinat ion I  wi l l  te l l  you what he 

says,  because he says earl ier on when Mr W ilschut  was there 

he had made a copy of  the order,  he had phoned his 

supervisor,  and his supervisor had to ld h im but you shouldn’ t  

have accepted the order because that  order is not  addressed 15 

to you, r ight  or wrong again,  that was his mot ivat ion for te l l ing 

you that , you understand?  ---   I  understand yes.  

 So in other words now he’s te l l ing you look I  am 

instructed not to take the order,  so then he didn’ t  take th e 

order,  correct.   ---   That ’s correct.  20 

 Right ,  now what he says that  happened further on was 

that he then says that  you together with Ms Desada and the 

ACSA of f ic ia l  was in terms of  the airport  protocol in a ster i le 

area and he said to you that  –  he addressed the ACSA of f ic ia l 

and said that  you people are not al lowed there and he must 25 
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escort  you out of  the area.  Did he say such a th ing?   ---   Yes 

sir  he did.  

 He did.   And you then said to h im look you must speak to 

the judge, d id you say something to that  ef fect to 

h im?  ---   Af ter . . . ( intervent ion).   5 

 Before even phoning Judge Davis d id you say to h im he 

must speak to the judge?   ---   I  said th is is a –  something to 

the ef fect  that  th is is a d i f f icul ty I  have with you not accept ing 

the order,  th is is ser ious,  I  am going to cal l  the judge, because 

I  don’t  know what e lse to do.  10 

 He says then that he to ld you look I ’m not going to speak 

to you, d id he say words to that  ef fect  that  I ’m not speaking to 

you?  ---   Who? 

 Mr Grobler.   ---   He said he is not  going to speak to me? 

 Yes, because you’re now, you’re saying to h im look I  15 

want you to ta lk to the judge but he’s now te l l ing you he 

doesn’t  want to ta lk to you, you must get  out of  that 

area?  ---   No sir  that ’s not  my recol lect ion.  

 Well  what d id he say?   ---   Well  let ’s go back to the 

te lephone cal l  to the judge, i f  I  can.  20 

 No, let  me just  stop you, he says th is was before you 

phoned the judge?  ---   I  don’t  recal l  that .  

 You don’t recal l?   - --   No.  

 He then says that  he to ld you that ,  that  he was not going 

to speak to you, that  you had to leave, and you then said to 25 
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h im look he has to speak to the judge and you then phoned on 

your cel l ,  you phoned the judge, you phoned someone, which 

you did,  you know on your version.   ---   Yes sir .  

 You phoned the judge on h is version,  you did make a 

cal l .   - --   Yes sir .  5 

 And he heard you over -saying that  Judge Davis I  am at  

immigrat ion,  th is is how he recal ls,  I ’m at  immigrat ion,  th is guy 

doesn’t  want to speak to you and did you some words to that 

effect?  ---   Whi le I  was on the phone to . . . ( intervent ion).   

 Judge Davis?   ---   Yes,  I  was te l l ing the judge where I 10 

was, that I ’m trying to serve the order on Mr Grobler,  and I 

mentioned Mr Grobler by name, I  th ink that  was in reply to the 

judge’s quest ion what ’s h is name, I  th in k i t  was something to 

that  ef fect ,  and Judge Davis said to me wel l  i f  that ’s the case 

le t  me speak to the gent leman or Mr Grobler,  so I  said okay 15 

f ine,  in that  case, I  took the cel l  phone and I  gave i t  in  a 

rout ine normal way to Mr Grobler and I  said the j udge wants to 

speak to you.  He says wel l  I  don’t  want to speak to the judge 

and he moved away.  

 Yes, wel l  he wouldn’ t  say –  he is going to say I  don’t  20 

want to speak –  but  in any event i t  might come out at  the same 

th ing,  I  am again constra ined to put h is version to you as he 

gave i t  to me.  

COURT: I  suppose I  am constra ined to te l l  you that  what I  d id 

overhear was th is, because I  would l ike to put i t  to you r ight 25 
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now. 

MR ALBERTUS :   Oh no thank you M’Lord,  I  appreciate that .  

COURT: Right,  because I ’m in a d i f f icul t  s i tuat ion as you 

appreciate.  Mr Eisenberg cal led me, he said he’s having great 

d i f f icul ty,  I  can’ t  remember the exact  words,  but  what I  do 5 

remember was th is,  he said –  I  said wel l  le t  me speak to 

whoever i t  was, I  can’t  remember i f  i t  was Mr Grobl er,  Mr 

Eisenberg then I head him say the judge wants to speak to 

you, there was some si lence and then came back Mr Eisenberg 

and said he doesn’t  want to speak to you.  I  then said to Mr 10 

Eisenberg i f  he doesn’t  want to speak to me he runs the r isk of  

being in contempt and that  was where i t  was lef t .  

MR ALBERTUS:  Yes now Mr Grobler says,  and again I  say i t  

might –  the produce of  i t  a l l  might be the same, whether he 

said he didn’ t  want to speak to you, the fact  is he didn’ t  want 15 

to speak to the person on the other s ide of  the phone, but he 

said h is words to you was that  he doesn’t  want to speak to 

you, you’ve got to leave that  area, he was concerned that  you 

were in a ster i le area and he wanted you to leave that area, so 

he has to come and expla in to His Lords hip when he goes in 20 

the box why he said these th ings,  but  that ’s what he says,  and 

I ’m constra ined to put  i t  to you as he wi l l  test i fy that  he said to 

you no, no, he is not  prepared to speak to you, that you have 

to leave the area.  Is that  –  and you interpreted that that  he 

doesn’t  want to speak to the judge and therefore you to ld 25 
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Judge Davis look he doesn’t  want to speak to you, is that 

correct?  ---   No sir  that ’s not  my recol lect ion at  a l l .  

 He said at  some stage he had gone into the of f ice, 

there’s an o f f ice there,  you had come into the of f ice behind 

him and you pushed the phone in h is face and said here,  judge 5 

Davis on the phone.  Did you do that?   ---   Did I  go into h is 

of f ice? 

 Yes, pushed the phone in h is face.   ---   Sorry Mr Albertus 

you’re asking me two th ings,  whether I  went into h is of f ice 

. . . ( intervent ion).   10 

 Well  f ine,  . . . ( intervent ion).    - --   I  d idn’ t  go into h is of f ice.  

 Well  he said you did.   Again that ’s h is version,  i t  might 

not be again important  in the ul t imate scheme of  th ings but 

when he goes into the box I  wouldn’ t  want h im to be conf ronted 

with that  i t  was never put  to Mr Eisenberg that  you went into 15 

his of f ice, you understand.  He says there that you shoved the 

phone in h is face,  d id you do any such?   ---   Could perhaps 

demonstrate that, because I ’m a l i t t le  b i t  worr ied that  your 

quest ion may be a leading quest ion taking into considerat ion 

the newspaper art ic le that  was wr i t ten including comments by 20 

Mr Mel let  about certa in a l legat ions of  assault ,  now th is 

quest ion you’re asking me may  wel l  be ser ious and have 

serious impl icat ions for me, but  my recol lect ion does not go 

there.   I  had Judge Davis on the phone, we were under 

t remendous pressure,  and Judge Davis demanded that he 25 
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speak to the gent leman concerned.  I  thought that request 

made of  me by the Judge who had issued the order is an 

extremely ser ious request,  and I emphat ical ly asked Mr 

Grobler to p lease speak to the Judge, whether I  assaulted him 

with my te lephone I  have no such recol lect ion that  I  d id so,  in 5 

fact  I  don’t  carry myse lf ,  I  don’t  deport  myself  in that  way,  

especia l ly in f ront of  people who were standing around me, I  

had my candidate at torney,  I  had Mr Sheldon, ACSA Securi ty,  

who was in the vic in i ty,  I  had Cheslyn Daniels,  informat ion 

of f icer f rom ACSA with me, I  had oth er immigrat ion people 10 

there as wel l ,  whose names I  don’t  recal l  and Mr Grobler.   The 

al legat ion in the newspaper against  me is that  I  assaulted Mr 

Grobler with my te lephone by shoving i t  in  h is face.   Wel l  I  

don’t  have a recol lect ion of  that ,  I  had a duty,  I  am an of f icer 

of  the court ,  the judge has asked me to speak to the gent leman 15 

and I  handed the te lephone as I  normal ly would to anybody 

under the circumstances, asking Mr Grobler to speak to the 

judge.  I f  that  const i tutes an of fence of  assault  wel l  le t  that  l ie 

where i t  is ,  because I  have no such recol lect ion that  I  of fended 

Mr Grobler in any way.  20 

 Yes no I ’m not t rying to e levate what he has instructed 

me into an assault,  I ’m just  giving his version to you, that  you 

had gone into the of f ice, the other people that  were  with you 

did not  go into the of f ice,  i t  was just  you and him and he says 

then that  you shoved the phone in h is face,  not  that  you 25 
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pushed i t  against h is cheek, I  d idn’ t  understand him to say 

that , but  shoving i t  in  h is face.  

COURT: Could I  just  ask a quest ion for c lar i f icat ion, is i t  h is 

version that  I  was on the other end of  the l ine at  that  point?  

MR ALBERTUS :   He has a version for that M’Lord.  5 

COURT: Well  that ’s astonishing,  s ince I  heard nothing.  

MR ALBERTUS :   From whom M’Lord?  

COURT: Wel l  you would hear on a phone if  people were 

shoving phones and being noisy,  I  heard nothing.  

MR ALBERTUS :   Of  what k ind M’Lord?  10 

COURT: Well  in other words al l  I  heard was th is,  and let ’s get 

th is c lear,  because if  your c l ient  is lying that ’s even worse for 

him, so I  want to put  the version, you are in a hole,  stop 

digging,  and th is is what happened.  Mr Eisenberg is  correct, 

he cal led me, he said to me the dif f icul t ies,  he then said to me, 15 

I  said I  want to speak to th is immigrat ion person, there’s a 

court  order,  i t  must be implemented, let  me pause there just  to 

say th is Mr Albertus,  I  don ’ t  need to say i f  for your benef i t ,  but 

I  do say i t  for your c l ient ’s,  these happen quite of ten,  we 

phone pol ice stat ions to re lease people,  of f icers of  the State 20 

actual ly respect judges general ly speaking,  obviously Home 

Affa irs appears to be dif ferent ,  but  in the pol ice context  qui te 

of ten I  phone pol ice people,  the constable or the sergeant who 

wi l l  say how do I  know you are a judge and I  say I  am, do you 

want me to come down, I  wi l l  come down r ight  now, in th is 25 
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part icular case, using that  which I  have done for 14 years I  

asked Mr Eisenberg whether I  could speak to Mr Grobler,  I  

then heard Mr Eisenberg say the judge wants to speak to you, 

there was complete s i lence, I  heard  nothing,  then Mr 

Eisenberg in exact ly the same calm manner that  he had been 5 

al l  the t ime said to me he does not want to speak to you, i t  

was I  who probably was less calm then, because I  was 

somewhat i rr i tated by the fact  that  th is bureaucrat  was n ot 

prepa red to speak to a judge, and that ’s the version,  there’s no 

other version.  10 

MR ALBERTUS :   Yes M’Lord,  I  hear what Your Lordship says.  

COURT: And I  just want your c l ient  to know that ,  so when he is 

under oath he compl ies with i t .  

MR ALBERTUS:  I  am putt ing the version that ’s given to me as 

counsel . . . ( intervent ion).   15 

COURT: Yes, and I  just  want to protect  your c l ient  f rom 

perjury,  apart  form what t rouble he is in a lready.  

MR ALBERTUS :   Well  M’Lord I  can argue that  aspect at  the 

end of  the day . . . ( intervent ion).   

COURT: You can certa in ly,  but  I  am just  saying there we are.  20 

MR ALBERTUS:  I  am going to put i t  again to you, because 

I ’ve gone through th is version a few t imes with Mr Grobler and 

I ’m going to put  i t  again to you, Mr Grobler says that  when you 

went in to the of f ice you pushed the phone and you shoved i t  in  

h is face, d id you do such a th ing, that  was my quest ion to 25 
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you?  ---   No sir ,  I  d idn’ t  go into h is of f ice.  

 Alr ight ,  d id you shove the phone in h is face at  any 

stage?  ---   No sir .  

 How did you attempt to hand the phone over to 

h im?  ---   As I  demonstrated with my hand on a number of  5 

occasions, I  had the phone, the cel l  phone in my hand, the 

very same cel l  phone as I  have now, the judge wants to speak 

to you, here is the cel l  phone, here’s Judge Davis  on the 

phone. 

 And you’re hold ing your hand out stra ight ,  arm stretched 10 

out in a horizontal  posi t ion?   ---   Well  i f  Mr Grobler was 

standing in f ront  of  me which he was I  said here is the phone, 

the judge wants to speak to you, he moved back,  said you 

don’ t  want to speak to the judge, Judge Davis Mr Grobler does 

not want to speak to you, that ’s the end of  that .  15 

 Yes.  

COURT: I t  st r ikes me however Mr Albertus that  save for 

credib i l i ty quest ions th is is not  str ict ly necessary.  

MR ALBERTUS:  What is not  str ict l y necessary? 

COURT: This l ine of  enquiry because at  the end of  the day I ’m 20 

not qui te sure how th is goes to a l l  that ’s required,  the 

explanat ion for why the court  order wasn’t  compl ied with.  

MR ALBERTUS:  This witness was led qui te extensively and I 

have real ly M’Lord t r ied to cut down on my cross -examinat ion 

but I  am now deal ing . . . ( intervent ion).   25 
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COURT: But I  am saying to you, p lease understand I am not 

here to deal with an assault  charge, nor am I here to deal with 

what may have happened between Mr Eisen berg and Mr 

Grobler save for understanding why Mr Grobler refused to 

actual ly implement a court  order,  that ’s a l l  I ’m here for.  5 

MR ALBERTUS :  Wel l  that ’s why I ’m deal ing with th is part icular 

. . . ( intervent ion).   

COURT: I ’m saying to you I  don’t  understand the relevance of  

th is,  and as the presid ing of f icer I  am ent i t led to ask.  

MR ALBERTUS :   No, I  don’t  th ink i t  is   h ighly re levant to that 10 

quest ion but credib i l i ty might enter into the picture at  the end 

of  the day.  

COURT: I  doubt i t ,  and I  th ink you should move on.  

Somet imes you should be guided by a bench Mr Albertus.  

MR ALBERTUS :   M’Lord I  must protest ,  I  th ink Your Lordship 15 

is interfer ing unduly with my cross -examinat ion.  

COURT: I  am trying to keep your cross -examinat ion to what my 

re levant inquiry.  

MR ALBERTUS:  But i f  th is witness says something I  am 

constra ined to put  i t  to h im if  there is a d if ferent version,  20 

because at  the end of  the day credib i l i ty might enter into the 

picture,  I  can’t  foresee how th is matter is going to pan out,  but 

I  wi l l  not  shirk my duty of  put t ing to a witness something that  I  

have contra instruct ions of ,  i f  Your Lordship bel ieves I  should 

leave i t  there I  wi l l  leave i t  there M’Lord.  25 
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COURT: I  am te l l ing you to leave i t  there.  

MR ALBERTUS :   I  wi l l  then leave i t  there M’Lord.  

COURT: I  mean I ’ve been around long enough to know what 

the impl icat ions are when a judge says leave i t ,  you can 

assume I  a lso know what I ’m doing.   I  know what the 5 

impl icat ions are when I  say to you leave i t ,  i t  means I  am  

h ighly unl ikely then to f ind a  preju dic ia l  s i tuat ion where I  say 

to a counsel leave i t ,  I  would have thought you would real ise 

that .  

MR ALBERTUS :   M’Lord I  don’t  want to make much of  th is,  but 10 

Your Lordship wi l l  recal l  Your Lordship p laced on record what 

Your Lordship’s own observat ions were  regarding what 

happened on the phone.  I t  would be therefore highly remiss of  

me not to deal with th is aspect and to give i t  more clar ity.  

COURT: I  appreciate that,  I ’m te l l ing you by leaving i t  there 15 

there’s going to be no prejudic ia l  consequence.  

MR ALBERTUS :   I  accept that  M’Lord.  

MR KATZ :   M’Lord there is one other aspect.  

MR ALBERTUS :   M’Lord th is is improper.  

COURT: I ’m not –  no, no, Mr Katz I ’ve made a ru l ing, I ’m not 20 

going to –  carry on Mr Albertus, otherwise we are going to be 

here forever and I  don’t  want to do that .  

MR ALBERTUS:  I  appreciate that .   ---   Sorry Judge Davis may 

I  take some water?  

COURT: Yes, you can have some whiskey i f  you want,  I  th ink I  25 
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need one. 

MR ALBERTUS:  Just  again on that  he says that  he did use 

words to the ef fect  that  when you to ld h im i t  was judge Davis  

on the phone he said to you I  am not speaking to him, you 

need to get  out ,  so there was th is refusal to speak to the 5 

person on the other s ide of  the phone, do you accept 

that?  ---   Yes.  

 Yes.   And he then says . . . ( intervent ion).   

COURT: Which by the way, just  to guide you further Mr 

Albertus,  is the only quest ion I ’m interested in, I ’m not 10 

interested in any of  the other questions,  just  as I  said to you 

before,  and I say again,  you can leave i t .  

MR ALBERTUS:  Thank you.  M’Lord I  don’t  want to press i t  

too far,  you must also understand the di f f icul ty that  I  have here 

M’Lord,  I  don’t  want to t read on your toes here M’Lord.  15 

COURT: You can tread on my toes,  you have been treading on 

my toes, they’re very sore at  the moment, b ut the fact  of  the 

matter is you’re ent i t led to do that,  that ’s your job,  my job is to 

say I  can constra in the enquiry and I ’ve been around long 

enough to say to you Mr Albertus when I  constra in i t  anything 20 

that ’s as i t  were to the south of  the constra int  is  not going to 

be held against  your c l ient ,  I  real ly mean that .   The only issue 

I ’m interested in is the issue which perta ins to the quest ion of  

the compl iance of  the order, nothing more,  that ’s a l l  I  want to 

hear.  25 
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MR ALBERTUS :   Alr ight ,  M’Lord I  am going  to ref rain f rom 

putt ing further quest ions regarding what passed between them 

because the produce of  i t  a l l  is  at  the end of  the day he 

refused to take the order and we leave that  there.  

COURT: And he has actual ly by v ir tue of  the version you have 5 

given me is he has given to an extent  an explanat ion which 

doubt less he wi l l  ampl ify when he gets into the box,  yes,  I  

understand that .  

MR ALBERTUS: And at  the end of  the day he wi l l  expla in to 

Your Lordship he intended no contempt,  but  that  is for Your 10 

Lordship to decide.   Just  th is aspect,  which I  bel ieve is qui te 

vi ta l  in the ul t imate decis ion that  His Lordship has to take, 

when you were t rying to get  Mr Grobler to speak to Judge 

Davis the horse had already bolted not so,  the lady was 

already on that  f l ight ,  cor rect ,  as you earl ier stated, and the 15 

plane was on i ts way out,  correct?   ---   Yes sir .  

 I  have no further quest ions M’Lord.  

COURT: Mr Katz is there anything else?  

RE-EXAMINATION BY MR KATZ:  Just one quest ion,  Mr 

Eisenberg I  can’t  remember but  dur ing your evidence in chief  20 

did you read Mr Cheslyn Daniels ’  af f idavi t  in to the record,  I  

just  can’t  remember now.  

COURT: Yes, he did.  

MR KATZ:  As i t  p leases the Court ,  I  have no further quest ions 

for th is witness.  25 
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COURT: Thank you very much.  Thank you very much f or 

test i fying Mr Eisenberg.  

NO FURTHER QUESTIONS 

MR KATZ :   M’Lord ar is ing out of  the cross -examinat ion i t  

appears that  there’s an issue that Your Lordship may wish to 5 

hear Ms Desada . . . ( intervent ion).   

COURT: Tel l  me what i t  is  and then I ’ l l  te l l  you wheth er we 

should.  

MR KATZ :   I t ’s  not  c lear to me what Mr Grobler ’s version is 

going to be,  but  one of  the issues that  he is going to test i fy I  10 

understand to is that he was given a copy of  the order by 

inspector W ilschut ,  made a copy and then something 

happened, now one of  the issues that  a lso ar ises f rom the 

cross-examinat ion is th is,  when he received the order had the 

horse bolted and Ms Desada may be able to comment on the 15 

t iming of  that.  

COURT: Alr ight ,  can I  say th is,  on a very restr icted leash I  wi l l  

hear the evidence.  By the way the same holds t rue for Mr 

Grobler,  I ’m only interested in certa in th ings,  what Mr Grobler 

had for lunch or whether he was rushing home to watch the 20 

cr icket  or the rugby or the soccer thereafter I ’ve got  no 

in terest  in.   Sorry,  can I  have your fu l l  names.  

STEPHANIE MARIA DESADO:  (d.s.s.)  

EXAMINATION BY MR KATZ:  Ms Desada you are a candidate 

at torney at  Eisenberg and Associates and on the 6th of  25 
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November 2011 you at tended at  Cape Town Internat ional 

Airport  and met Mr Eisenberg there.  Is that  correct?   ---   That ’s 

correct  yes.  

 There’s one l imited aspect which you have been si t t ing in 

court  the whole morning,  I ’ve seen you here,  and th is evening, 5 

and you’ve heard the cross -examinat ion of  Mr Eisenberg and 

one of  the aspects that I  j ust  wish you to assist  the court  with 

is th is,  Mr Eisenberg had test i f ied that  he had given a copy of  

the order to Inspector W ilschut  and Mr Eisenberg didn’ t  know 

what happened to that  instruct ion to the inspector to serve the 10 

order.   Have you got any knowledge of  what happened af ter Mr 

Eisenberg had served the order,  or not  served, had handed the 

order to the inspector?   ---   I  arr ived at the airport  at  about 

twenty f ive to f ive and at  half  past  four I  cal led Mr Eisenberg 

on his cel l  phone and he said to me that  he had just  left  SAPS, 15 

he was with Ms Foster and Inspector W ilschut  and that  I  

should meet h im . . . ( intervent ion).   

COURT: Sorry,  you say you arr ived at  4.35,  twenty f ive to,  but 

at  four th ir ty you cal led him?   ---   Yes.  

 Five minutes earl ier?   ---   Yes.  20 

 So you cal led Mr Eisenberg,  yes?   ---   Wel l  I  actually 

arr ived inside the parking area at 4.30 and I  cal led him and he 

said that  they were leaving the SAPS to the internat ional 

arr ival  and –  because I  was going to meet h im at  the SAPS 

sect ion and then at  twenty f ive to four I  spoke to h im again –  25 
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twenty f ive to f ive I ’m sorry,  he said to me he is on his way to 

in ternat ional arr ivals and I  should meet h im there.   I  got  to 

internat ional arr ivals,  i t  probably took me a couple of minutes, 

when I  arr ived a t  internat ional arr iva ls i t  was Mr Eisenberg and 

Ms Foster,  and they were wait ing for Mr W ilschut ,  who had 5 

apparent ly taken a copy of  the order to serve on the 

immigrat ion of f ic ial .  

 So let  me get th is r ight  at  4.35 already Mr W ilschut  had 

disappeared, inspector W ilschut  had disappeared, ie to del iver 

the order?  ---   Yes.  10 

 Thank you.   ---   And then short ly af ter quarter to f ive Mr 

Eisenberg and Ms Foster,  wel l  we were st i l l  wait ing for Mr 

Wilschut and they were to ld,  we were asking the securi ty 

of f ic ia ls to f ind out i f  they could establ ish where Mr W ilschut  is 

because we were worr ied about the plane leaving at  ten past 15 

f ive,  and the securi ty of f ic ia l  to ld us that  we are not a l lowed 

through without a permit .   Mr Eisenberg then asked him where 

would we get a permit  f rom and they said at  ACSA informat ion 

counter.   So I  stayed at  the securi ty,  at  that  porta l and Mr 

Eisenberg lef t  wi th Ms Foster and at  about –  a few minutes 20 

before f ive there were two of f ic ia ls,  they were wearing I  th ink i t  

was blue jerseys and i t  said foreign ministry or something of  

the sort  on their  jerseys and I  asked them whi le I  was wait ing 

for Mr Eisenberg i f  there was any way that  we could get  th is –  

the court  order served on the immigrat ion of f ic ia l .   So they 25 
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took the copy that I  had, lef t  wi th i t ,  whi le I  was wait ing there, 

Mr Eisenberg st i l l  wasn’t  back,  they came back with i t  and said 

to me that  they are aware of  the court  order but  there’s nothing 

we can do, and they gave i t  back to me.  And then I  was 

standing there wait ing for Mr Eise nberg and just  a few minutes 5 

af ter that ,  i t  was probably about three minutes past  f ive Mr 

Wilschut  came out of  the sect ion and gave me his copy that  he 

had and on the copy was a yel low post - i t  and in red pen i t  said 

Mr Mel let  and his te lephone number and he said to me that 

they –  the immigrat ion of f ic ia ls are refusing to accept the order 10 

and that  we’ve got to serve i t  on 120 Plein Street  and Violet ta 

wi l l  be on a plane at  ten past f ive,  and that ’s when I cal led Mr 

Eisenberg and that’s when I  met h im at  depa r tures. 

MR KATZ:  Did anything else happen that  you can add to the 

story of  that  day?   ---   When we met Cheslyn Daniels upstairs 15 

at  departures and he took us downstairs through the restr icted 

area and we walked towards Mr Grobler ’s of f ice,  not at  one 

t ime did we ever enter the of f ice and Mr Eisenberg didn’ t   

either,  when he approached Mr Grobler he already knew who 

Gary was and said that  he’s here to serve a court order to 20 

which Mr Grobler responded saying that  he can’t  accept the 

order and that ’s when Mr E isenberg said that  he needs to cal l  

the judge.  When he handed the phone to Mr Grobler,  Mr 

Grobler took a step back,  when he took the cal l  

. . . ( intervent ion).  25 
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MR ALBERTYN :   M’Lord is th is a l imited aspect M’Lord,  we’re 

t raversing al l  th is  evidence, i t ’s  go ing to make me real ly re -

cross-examine th is witness.  

MR KATZ:  I  wi l l  leave i t  up to Your Lordship.  

COURT: I  was th inking that  too,  because I  don’t  want to go 5 

in to that , I  mean thank you, i t ’s  not your faul t  at a l l .  

MR KATZ:  I  wi l l  leave i t  in  Your Lordsh ip ’s hands.  

COURT: Okay, thank you.  Yes . . . ( intervent ion).   

CROSS-EXAMINATION BY MR ALBERTYN:   M’Lord just 

another aspect,  thank you M’Lord.   Ms Desada you establ ished 10 

that  Mr W ilschut  and you say at  about three minutes past  f ive 

had served the order?   ---   No, he gave i t  back to me.  

 Gave i t  back to you.  And he to ld you that  –  what d id he 

te l l  you?  ---   That the of f ic ia ls,  I  can’ t  remember i f  he said 

won’t  accept i t  or can’t  accept i t ,  but  they to ld h im to te l l  Mr 15 

Eisenberg that  he has got to serve i t  a t  120 Plein Street, 

there’s nothing that  they can do basical ly.  

 Yes,  but  f rom that you understood that  the order was not 

being implemented.   ---   That ’s correct ,  wel l  he to ld me that 

she is going to be put on a plane back to Istanbul at  ten past 20 

f ive. 

 And you say you cal led Mr Eisenberg?   ---   Yes.  

 And you to ld h im that?   ---   Wel l I  was busy te l l ing him 

and he was on his way to departures.  

 Yes,  but  you to ld h im that  you had th is conversat ion with 25 
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Mr W ilschut?  ---   I  to ld Mr Eisenberg that  I  can’t  remember i f  I  

said to h im I  spoke to Mr W ilschut  but  I  remember tel l ing Mr 

Eisenberg that  she is on a plane or that she wi l l  be put  on a 

plane at  ten past f ive.  

 So you can’t  remember whether you to ld h im that  Mr 5 

Wilschut  t r ied to serve the order?   ---   No, no ,  I  can’t  

remember whether I  to ld Mr Eisenberg on the phone at  that 

t ime, whether I  had spoke to,  or whether Mr W ilschut at  that 

t ime on the te lephone whether Mr Wilschut  had tr ied to serve 

the order,  but  I  remember te l l ing him on the phone that  we was 10 

going to be put on a plane at  ten past  f ive,  that  was what we 

were panicking about,  I  phoned Mr Eisenberg for that  purpose, 

to te l l  h im that that ’s what I  was to ld.  

 Yes,  because the dist inct  impression that  Mr Grobler got 

was when Mr Eisenberg came there was  that  he was aware of  15 

the fact  that the order was not given ef fect to and hence Mr 

Grobler ’s evidence that  he wi l l  give he asked him you know 

why did you ignore the order,  so is i t  possib le that  you to ld Mr 

Eisenberg?  ---   That I  to ld Mr Eisenberg?  

 That Mr –  that  inspector W ilschut  had been in touch wi th 20 

Mr Grobler and that  . . . ( intervent ion).   ---   No, I  don’t  know who 

inspector W ilschut spoke to,  he just came to me and said to 

me he can’t  serve i t ,  he was to ld to te l l  us,  Mr Eisenberg,  that 

i t ’s  got  to be served at 120 Plein Street ,  that ’s what he said to 

me, he didn’ t  ment ion names at the t ime, and when I phoned 25 
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Mr Eisenberg I  speci f ical ly phoned him to te l l  h im that  she was 

going to be put on a plane at  ten past f ive.  

 Just to wrap th is up,  I  don’t  want  to push th is any further,  

but i t ’s  qui te possib le you could a lso have to ld h im because 

you do not have such a clear recol lect ion,  you could a lso have 5 

to ld h im that  the order –  that  Mr Wilschut  couldn’ t  implement 

the order,  or get  the order implemented?   ---   I ’m sure I  would 

have to ld h im at some point ,  but I  know that  at  the t ime when I 

phoned him i t  was a very,  very short  phone cal l  because as 

soon as I  to ld h im that  he said to me I  th ink he said meet me 10 

at departures or I ’m going to departures,  but  i t  w as l i teral ly a 

couple of  seconds.  When I  said to h im that  she is going to be 

put on the plane I  could te l l  that  he was also rushed.  

 Then just  last  quest ion,  that  th is conversat ion,  and i t ’s 

very important  when which Mr Eisenberg  had with Mr Grobler 15 

and he was trying to get  Mr Grobler  to speak to Judge Davis,  

whatever went on in the mind of  Mr Grobler just  leave that  out 

of  considerat ion,  just  the t ime when more or less was that, 

have you got any idea when more or less that  was?   ---   I t  

could have probably been just  af ter ten past  f ive.  20 

 So in other words Mr Eisenberg qui te fa ir ly when I  cross -

examined him, asked him about the t ime that  he wanted Mr 

Grobler to speak to Judge Davis the horse had already bolted, 

i t  was too late to c lose the stable doors,  do  you also agree 

with that?   ---   I t  was just  af ter ten past  f ive,  so yes.  25 
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 I  have no further quest ions thank you Judge.  

COURT: Just  one quest ion f rom my side,  when you spoke to 

Inspector W ilschut when would that  have been?   ---   That was 

at  about f ive or just  –  i t  was probably . . . ( intervent ion).   

 A few minutes later you found yoursel f  . . . ( intervent ion).  5 

  ---   We wait  for about –  when I got  to Mr Eisenberg l ike I  said 

I  th ink he arr ived at  half  past four and we waited for about 30 

minutes before Mr Wilschu t came back out.  

 Okay, that ’s  a l l  I  wanted to know.  Thank you, Mr Katz?  

RE-EXAMINATION BY MR KATZ:  No re-examinat ion.  10 

NO FURTHER QUESTIONS 

PLAINTIFF’S CASE  

COURT: Yes Mr Albertus? 

MR ALBERTUS:  I  cal l  Mr Hans Jurie Grobler to the witness 

stand. 15 

EVIDENCE FOR THE DEFENCE 

HANS JURIE GROBLER:  (d.s.s.)  

EXAMINATION BY MR ALBERTUS :  Mr Grobler your home 

language is Af r ikaans am I r ight?   ---   Yes sir .  

 But you are qui te prepared to test i fy in Engl ish?   ---   I  am 20 

M’Lord.  

HOF:  As jy wi l  Af r ikaans praat gaan ma ar voort .   - --   No 

M’Lord I  wi l l  speak in Engl ish.  

MR ALBERTUS:  You wi l l  speak in Engl ish,  you are also qui te 

at  home in Engl ish.   Right ,  now you know what the charge is 25 
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here Mr Grobler?   ---   Yes,  yes sir .  

 This is a very,  very ser ious charge.   ---   I  do understand.  

 I t  is  one of  contempt of  court ,  one that  you del iberately,  

le t ’s not say af ter receiving the order,  but  having knowledge of  

the order of  th is court  you refused to carry i t  out ,  that ’s 5 

essent ia l ly what i t ’s  a l l  about,  to put  i t  in  lay terms.   - --   Yes 

sir .  

 You refused to give ef fect to the order.   Now I  am going 

to ask you to test i fy around that  point  but  before I  get  there 

wi l l  you te l l  His Lordship what posi t ion do you occupy in the 10 

Department of  Home Affa irs and more part icular ly in the 

sect ion immigrat ion?   ---   M’Lord I  am appointed as a control 

immigrat ion of f icer at  Cape Town Internat ional Airport ,  working 

for the department of  Home Affa irs, my duty in essence is to 

be a supervisor,  I  manage the overal l  shi f ts by placing of f icers 15 

at  arr ivals,  departures terminals, my dut ies include to overr ide 

any hi ts or any re lated problems in respect of  the movement 

contro l  system, my appointed dut ies as wel l  is  to make 

decis ions on the possib i l i ty of  inadmissib le passengers as wel l  

as t ravel  documents that  is not in compl iance with the 20 

regulat ions as prescr ibed by the Immigrat ion Act,  as amended.  

COURT: Now can I  just  ask you how long have you been in the 

department?  ---   Since 1998, I  started as an admin clerk,  in 

2001 I  got  the post as an immigrat i on of f icer.  

 You started in 1998?   ---   1998 yes M’Lord,  and I ’m a 25 
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supervisor s ince 2006.  

MR ALBERTYN:  Now i t  seems common cause that  on the 6th,  

i t  was a Sunday you refused entry to Ms Violet ta 

Mukhamadiva,  is that  correct?   ---   I  d id so yes M’Lord.  

 And you obviously have your reasons for that?   ---   I  do. 5 

 Now af ter having refused entry to Ms Mukhamadiva what 

happened, very,  very short ly,  can you just  expla in to His 

Lordship what t ranspired thereafter?   ---   M’Lord Ms 

Mukhamadiva was not arrested and she was not issued with a 

deportat ion order, she was found inadmissib le,  the documents 10 

were served on her in terms of  Sect ion 35(7) of  the 

Immigrat ion Act, af ter the documents was completed she was 

handed over to the custody of  her a ir l ine.  

 Now which air l ine would that  have been?  ---   Turkish 

Air l ines.   Turkish Air l ines was the conveyance that  brought her 15 

into South Af r ica,  in terms of  the Immigrat ion Act,  the 

internat ional protocol any inadmissib le passenger is handed 

over to the air l ine and that  a ir l ine is responsib le for the 

detent ion of  that said person unt i l  such t ime that  they convey 

that  inadmissib le passenger out  of  South Af r ica.  20 

 Now did you before making your f inal  decis ion on th is 

speak to anyone?  ---   I  d id,  when I  made the decis ion 

regarding the refusal of  Ms Mukhamadiva I  phoned my 

supervisor,  the assistant  d irector,  Ms Geneva Hendricks,  which 

is a lso the head of  operat ions at Cape Town Internat ional 25 
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Airport  expla in ing to her the si tuat ion that  I  was faced with as 

wel l  as my decis ion and the reasons for that , she 

acknowledged that  I  was in the correct  with regards to the 

facts that  was presented by Mukhamadiva and the way that  I  

d id the examinat ion and i t  was agreed that  the refusal was 5 

handled correct ly and that  she should be refused admission  

into South Af r ica.  

 Alr ight ,  so now she was handed over to the Turkish 

air l ines,  what happened thereaf ter?   ---   Immediately when the 

air l ine signs a not i f icat ion of  refusal,  the moment when that 10 

not if icat ion is served on the air l ine and the air l ine signs  that 

they take the passenger away.  What usual ly happens is that  

they wi l l  take that person into the departure hal l  or into a for 

example a lounge l ike business class lounge or a premier 

lounge, what could happen also is that  we have a temporary 15 

hold ing faci l i ty,  however we do not enforce that ,  we te l l  the 

air l ine,  the air l ine asks us permission,  i f  they  can keep such 

person in the internat ional departures area, and we agreed to 

that ,  and Ms Mukhamadiva when the papers was served was 

escorted by the air l ine of f ic ia l  to the internat ional departures 20 

await ing the departure of  Turkish Air l ines.  

 Now what t ime of  the day was the Turkish Air l ines 

dest ined to leave Cape Town?   ---   The scheduled t ime when 

the aircraf t  is  in the air  is ten past  f ive.  

 Ten past  f ive.   Was there any other Turkish Air l ines 25 
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leaving that  af ternoon?   ---   Turkish Air l ines the specif ic 

a ircraf t  that  arr ived was the only a ircraf t  that  arr ived and the 

only a ircraf t  that  departed,  i t  came in as TK040 and it  lef t  as 

TK041, 

 And now af ter th is  lady was handed over to the Turkish 5 

Air l ines can you tel l  His Lordship what would normal ly happen, 

she would be taken ei ther to a premium lounge or a business 

lounge or some other hold ing faci l i ty,  but  would she st i l l  be 

under your contro l?   ---   In terms of  Sect ion 35 (7) as I  

ment ioned earl ier such person is immediately in the custody of  10 

the air l ine,  the noti f icat ion include a refusal of  a person that  is 

served to the ef fect ive person clear ly states the 

responsib i l i t ies of  the air l ine and i t  c lear ly ment ions Sect ion 

35(7) and that  the air l ine is responsib le for the detention and 

the removal out  of  South Af r ica.  15 

 Now later in the day did you establ ish whether she was 

put on that  a ircraf t?   ---   As the af ternoon cont inued one of  my 

dut ies wi l l  a lso be to be  at  the departures terminal.   The 

af ternoon proceeded without any incident,  I  had no, any –  no 

communicat ion f rom the air l ine at  that  stage, as wel l  as Ms 20 

Mukhamadiva,  at  4.3 I  concluded my duty at the departure 

terminal,  because I  was a wait ing the arr ival  of  Emirates 

Air l ines,  f l ight  EK771 arr iving f rom Dubai,  so I  lef t  the 

departure terminal on route to the arr ivals  terminal.   In the 

corr idor the handl ing agent that  stayed with Ms Mukhamadiva, 25 
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her name is Tal i ta Carelse,  I  bumped into her and she 

informed me that she was f in ished, Ms Mukhamadiva was 

already boarded on the aircraf t  and that  she was in custody 

and under the fu l l  command of  the captain,  even though she 

didn’ t  have to tel l  me because she was no longer in my 5 

custody I st i l l  thanked her.  I  then  proceeded to the arr ivals 

. . . ( intervent ion).   

 What t ime more or less was that  d id you say?   -- -   Four 

th ir ty,  I  exact ly know the t ime as four th ir ty that  I  moved to the 

arr ivals hal l .  10 

 Alr ight .   ---   Af ter the discussion I  just  went down to the 

sta irways into the hal lway and I  arr ived at  the internat ional 

arr ivals hal l .   I  then as is normal, as we –  i t ’s  –  how can I  say, 

i f  I  may use the word M’Lord gewoonte  . . . ( intervent ion).   

 Customary,  yes.   - --   Yes thank you M’Lord,  I  then went 15 

to the glass windows that  is in the internat ional arr ivals hal l  

and then I  saw the arr ival  of  Emirates Air l ines.   Now M’Lord 

there’s  b ig f l ight  boards that  indicates the t ime as indicated 

by ACSA Internat ional t ime, I  d ist inct ly remember the t ime as 

twenty to f ive.   When the aircraf t ,  Emirates Air l ines,  came into 20 

the bay I  saw clearly i t  was in fu l l  view, the runway is in fu l l  

view, that  the aircraf t  Turkish Airways was on i ts way taxi ing 

towards the runway.  I  d idn’ t  make anything of  that  because my 

attent ion was on the arr ival  of  Emirates Air l ines to see which 

bay i t  was going to park and when i t  was going to d isembark.  25 
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So the f l ight  pul led in there and the air  br idge was going to 

at tach to Emirates Air l ine.   I  then proceeded away from the 

glass windows towards the immigrat i on booth await ing the 

disembarkat ion of  the passengers on Emirates Air l ines.  I t  was 

then that  inspector W ilschut came into the internat ional 5 

arr ivals area and met me in f ront  of  the immigrat ion booths.  

Inspector W ilschut to ld me that  look Hans I  was give n a court 

order that  needs to be served on you, you apparent ly refused a 

passenger and that  passenger cannot depart .   I  took the court 

order,  I  read through the court order,  I  saw who the 10 

respondents were,  I  read on the second page also that  the 

appl icant as wel l  as legal counsel and the Department of  Home 

Affa irs had to be in court  the fo l lowing day.   My exact  words to 

Inspector W ilschut was “W ilschut the f l ight  has already lef t ”.   

Then I  to ld h im expl ic i t ly I  can’t  do anything,  but  then I  took 15 

the court  order f rom inspector W ilschut,  I  then proceeded to 

the supervisor ’s of f ice and I  made a photocopy of  that  court 

order.   When I  completed the photocopy I  gave the copy that  

inspector W ilschut had, I  gave i t  back to h im.  I  then 

immediately proceeded to phone  my supervisor,  again the 20 

assistant d irector . . . ( intervent ion).   

 And her name again?   ---   Geneva Hendricks,  my direct 

supervisor,  I  to ld her look Geneva we have been served with a 

court  order,  th is is what the court  order said but  the f l ight  had 

already departed.   She then instructed me she said Hans you 25 
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cannot take that  court  order,  the court  order is addressed to 

the Director-General  and to the Minister,  i t  should be del ivered 

at  Ple in Street .   However I  st i l l  to ld her the importance of  the 

document and the fact  that  I  am st i l l  going to make a 

photocopy, acknowledging the fact  that  I  d id receive the court 5 

order,  that I  d id give i t  my due considerat ion,  but the f l ight  had 

already lef t .   I  to ld her that  I  am going to p lace th is court  order 

in the f i le  with  the rest  of  the documents of  Ms Mukhamadiva 

and that  that  f i le  wi l l  be placed underneath her of f ice door.   I  

was of f  the fo l lowing day M’Lord,  so that she can have access 10 

to that  f i le  as wel l  as the contents and the court  order and she 

could forward i t  to  the re levant authori ty.   She said yes,  that ’s 

f ine,  I  can do that .  

 Now look there are two stages over here,  the one now 

when you are given the order by inspector W ilschut and we wi l l  15 

come later when Mr Eisenberg came to you.  The quest ion is 

u l t imately whether you refused –  whether you del iberately 

refused to give ef fect  to i t .  Now you say you to ld Inspector 

Wilschut that  th is woman was already on the plane, the plane 

was already –  what d id you say?   ---   The plane was already 20 

depart ing,  I  saw that  ear l ie r.  

 Now could you as the person who was served with th is 

order do anything about i t ,  in other words could you have 

implemented th is court  order at  that stage?   ---   M’Lord I 

couldn’ t  the communicat ion l ine at  that  stage is between the 25 
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captain that  is in command of  that  a ircraf t ,  and air  t raf f ic 

contro l  services,  that  is the level  of  communicat ion,  I  d id not 

have the access or the means to contact  the captain.  

Furthermore if  there was enough t ime what could have 

happened is that  that  court  order could have been taken to the 5 

air  t raf f ic contro l  services by myself ,  however a ir  t raf f ic contro l 

services does not have an of f ice in the centra l  terminal 

bui ld ing,  i t  is  way on the other s ide of  the airport ,  near the N2.  

I  should have then . . . ( intervent ion).   

 Slowly,  s lowly.   Yes?  ---   I  could have gotten into a car, 10 

I  d idn’ t  use my car,  i t ’s  a Sunday, my wife took me to work,  my 

wife is on maternity leave, she is at  home, she brought me to 

work,  I  had to have access and I  had to have authorisat ion to 

use the State  vehic le to dr ive there.  Our State vehic les does 

not have the necessary permit  to enter the air  t raf f ic contro l 15 

area, my permit  a lso does not a l low me to enter air  t raf f ic 

contro l  services.   Even i f  I  had the number,  we don’t  have the 

number for them because we do not communicate with them.  

 Is i t  a restr icted area?   ---   I t  is  a restr icted area, my 

permit  do not have access,  I  am not part  of  that ,  I  do not have 20 

any jur isdict ion or any dut ies with in the air  t raf f ic contro l 

services,  so even i f  I  d id manage  to get  the phone number for 

them they would have never accepted that,  i t  should have been 

then del ivered in person to them.  I  could have done that 

M’Lord,  but  the t ime had run out,  the f l ight  departed, I  had no 25 
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access to a vehic le and i t  was also not in such a distance that 

I  could have walked to the air  t raf f ic contro l  services.    

 Alr ight ,  so now we get to Mr Eisenberg,  now Mr 

Eisenberg came later,  r ight ,  and he fa ir ly conceded that the 

t ime he came to you that  the aircraf t  was already gone.  Now 5 

just  again expla in to His Lordship very,  very br ief ly again what 

happened when Mr Eisenberg came to you, where were 

you?  ---   M’Lord I was at  the internat ional arr ivals area, and I 

was in f ront  of  the supervisor ’s of f ice,  not  my of f ice, i t ’s  the 

supervisor ’s of f ice.   Mr Eisenberg,  the female lady that  is 10 

si t t ing here in f ront  of  me, as wel l  as an of f ic ia l  of  ACSA was 

on their  way inside the internat ional arr ivals terminal.   I  saw 

them coming, Mr Eisenberg then eventual ly arr ived at  me with 

the lady and then the ACSA of f ic ia l .   I  greeted Mr Eisenberg,  I  

know Mr Eisenberg,  I ’ve met h im previously,  we’ve had a few 15 

te lephone discussions in the past  regarding certa in cases, I  

knew him, and I  greeted Mr Eisenberg.   Mr Eisenberg then had 

the court  order and asked me why  didn’ t  I  implement the court  

order,  I  informed Mr Eisenberg M’Lord that  I  can’t  accept the 

court  order,  the passenger had already lef t .   I  further, and i t ’s 20 

true,  I  d id te l l  Mr Eisenberg that the court order was addressed 

to the Director-General  as wel l  as the Minister of  Home Affa irs 

and that  I  was instructed not to take i t .   Mr Eisenberg then 

repl ied and to ld me but are you not represent ing the Director-

General ,  I  said yes through the delegat ions in the regulat ions I 25 
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am represent ing him under the Immigra t ion Act.   Then I 

focused my at tent ion on the ACSA of f ic ia l ,  which I  later learnt 

h is name was Cheslyn,  I  to ld h im l isten here but you, Mr 

Eisenberg,  and th is lady you are not a l lowed into a restr icted 

area, the reason why I  said that M’Lord is that Cape T own 5 

Internat ional Airport  is ident if ied as a nat ional key point ,  and i t  

thus fa l ls under the Nat ional Key Points Act.   Any intrusion of  

that  securi ty can have serious consequences on the securi ty of  

the country,  any of f ic ia l  that  wishes to be in the securi ty area 

needs to apply for a proper ACSA permit ,  number 1,  number 2 10 

you go for t ra in ing,  number 3 a pol ice clearance is done on the 

appl icant and i t  is  crossed referenced to the State Securi ty 

Agency  Any person that  wishes to vis i t  a department with in 

the restr icted area needs to obtain pr ior authori ty and 

clearance and as such wi l l  be issued upon approval an ACSA 15 

vis i tors permit .   That securi ty point is not manned by pol icy,  

i t ’s  manned by Protea Securi ty Services.   I  la ter establ ished 

also that  the ACSA of f ic ia l  and Mr Eisenberg,  nei ther of  them 

signed, even signed into that  register to indicate their 

presence with in the restr icted area.  Cheslyn is the gent leman 20 

that  was referred to as Cheslyn is a customer care agent,  he is 

working at  the informat ion centre at  the centra l  terminal 

bui ld ing,  he does not have securi ty access.  

COURT: I  am not sure th is is hugely re levant.  

MR ALBERTUS:  Yes, a lr ight ,  i f  you can just  stop on that ,   Now 25 
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Mr Eisenberg says that in the course of  h is conversat ion of  

deal ings with you he had phoned on his cel l  a person whom he 

said was the Judge, do you recal l  that?   ---   Yes M’Lord.  

 Can you just  take us short ly through that?   ---   Af ter I  

in formed obviously the ACSA of f ic ia l  that they were not 5 

supposed to be in the terminal Mr Eis enberg then proceeded to 

make the phone cal l  and said that  he was going to cal l  the 

judge and that  I  needed to speak to the judge, Judge Davis.   I  

to ld Mr Eisenberg, I  to ld h im that  I  am not going to deal with 

you, you need to go out of  the terminal,  he sa id but  I  needed 10 

to speak to Judge Davis,  he issued the court  order.   I t  is  t rue 

that  I  d id move away, but  I  d id move inside the supervisor ’s  

of f ice M’Lord,  I  am staying with  that  point  th is is what 

happened, I  moved inside the supervisor ’s of f ice again te l l ing 

him not –  again informing him that  he needs to leave the 15 

terminal.   Mr Eisenberg then informed the judge on the phone 

that  I  refuse to speak to h im.  Mr Eisenberg then came to me 

again,  by that  t ime he was agitated towards me, and he then 

pressed the phone against  my cheek and said you have to 

speak to the judge, again I  to ld h im, that is then M’Lord where 20 

I  agree, where I  said I  am not speaking to the judge, you need 

to get out  of  the terminal.   Mr Eisenberg then wanted to know 

by that  stage what was my name, I  was wearing my 

immigrat ion name tag,  he read the tag,  he said Grobler, 

Grobler who, I  said Hans Grobler,  then he said to the judge 25 
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I ’ve got  h is name, Hans Grobler.   Af ter he spoke to h im and he 

said yes I ’ve got  h is name, okay,  and then he ended  the phone 

cal l .   The reason M’Lord why I  d id not  speak to the judge on 

the phone, and I say th is with the utmost,  utmost, utmost 

respect,  is that  I  never bel ieved that there was a judge on the 5 

phone, Mr Eisenberg unlawful ly entered the securi ty area, Mr 

Eisenberg has in the past  used int imidat ing tact ics to coerce 

of f ic ia ls into making statements and taking act ions that  wi l l  

benef i t  h is matter and his case, and I  d id not  bel ieve that  there 

was a judge on the phone.  I t  was already an impossib le 10 

si tuat ion M ’Lord, that ’s why I  d idn’ t  take the phone.  Mr 

Eisenberg when he hung up and gave my detai ls to the judge, 

then Mr Eisenberg ended the cal l  and then they lef t  the 

terminal.   On his way out he wanted to know what gives me the 

r ight  to behave l ike th is,  I  to ld h im I  am simply doing my 15 

appointed dut ies, there is –  and there’s the reference to the 

charter,  there is a charter that  expla ins to me my conduct as 

an immigrat ion of f ic ia l  wi th in the department.   Mr Eisenberg 

then made remarks about Mr Mal let  and one of  the points that  

he made is why are we target ing Mavericks,  I  said that ’s  not 20 

the case.  Mr Eisenberg then stopped . . . ( intervent ion).   

COURT: Again I ’m not interested in your conf l ict ,  a l leged or 

otherwise,  with Mavericks,  not  my issue.   ---   Yes M’Lord.   But 

by that  t ime Mr Eisenberg lef t  and the matter was concluded.  

MR ALBERTUS:  Now let  me ask you th is Mr Grobler,  i f  th is 25 
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lady was st i l l  in  your care,  under your custody before she was 

handed over to Turkish Air l ines and the order was served upon 

you what would you have done?  ---   M’Lord I  would have 

never been contemptuous of  a court  order,  i f  that  court  order 

came in t ime I  would never even have handed her over to the 5 

air l ine.   I  st i l l  would not  have given her admission,  because I 

couldn’ t  do i t ,  however,  however,  there is a temporary 

. . . ( intervent ion).   

COURT: But in fa irness to you, in fairness to you, i f  you read 

the order the order was very careful ,  i t  d idn’ t  give her 10 

permission to come into the country.   ---   Yes.  

 You could wel l ,  and indeed I  wan t to be fa ir  to the 

witness on the other s ide i t ’s  my omission because of  the rush, 

the order was exact ly was I  ref lect ,  i t ’s  nobody’s faul t ,  but  I  

had discussed with both Mr Eisenberg and Mr Katz and upon 15 

ref lect ion I  would have put i t  in  the order,  i t ’s  a lesson you 

learn yoursel f ,  that  I  wanted her held in the cel l  because the 

f i rst  th ing I  said to Mr Eisenberg and Mr Katz was wel l  i f  I  let 

her in then you wi l l  have a devi l  of  a job maybe to f ind her,  I  

don’t know, so therefore I  wanted her cauter ised fo r  the night, 20 

come to court  the next  day and then one would have an 

explanat ion,  one way or  the other,  whether you were r ight ,  or 

they were r ight ,   I  don’t  know, but  I  just  wanted to let  you know 

that  was the basis of  the order,  i t  was never,  there’s no 

authori ty here to have said oh he is going to let  her into the 25 
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country.   ---   M’Lord I would have done that,  as I  said I  would 

have never even given her over to the air l ine,  and she would 

have been kept over there so that  –  and I  would have referred 

th is matter to my senior management and for them to take a 

decis ion, but i t  would have never been disrespected.  5 

as I  said I  would have never even given her over to the air l ine, 

and she would have been kept over there so that  –  and I  would 

have referred th is matter to my senior management and for 

them to take a decis ion,  but  i t  would have never been 

disrespected.  10 

MR ALBERTUS :   Thank you M’Lord,  I  have no further 

quest ions.  

COURT: Thank you.  Mr Katz?  

CROSS-EXAMINATION BY MR KATZ:  Mr Grobler you said 

that  you jo ined the department in 1998, what d id you do before 15 

that?  ---   Before that  I  was work ing as a cashier at  a fuel l ing 

stat ion in Pretor ia.  

 And did you become a supervisor in 2006?   ---   Yes 

M’Lord,  yes.     

 Are you famil iar with the Immigrat ion Act and the 20 

Immigrat ion Regulat ions?   ---   I  am. 

 And in your handl ing of  the woman who is  now known as 

Violet ta d id you comply with the terms and the provis ions of  

the Immigrat ion Act and Immigrat ion Regulat ions?   ---   I  d id so 

yes M’Lord.  25 
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 Okay, which form did you –  you said something about you 

didn’ t  arrest  her,  and you did not  issue her with a deportat ion 

order,  is that  correct?   ---   That is correct .  

 What d id you issue her with?   ---   When a person is 

refused admission into the country there is two forms, actual ly 5 

three forms.  When the air l ine has made an error in out loading 

someone without their  visa or f raudulent  documents i t ’s  a 

not if icat ion of  a f ine to the air l ine,  that ’s internat ional pract ice.  

The second form is a not if icat ion to the air l ine that  they have a  

refusal,  that not if icat ion best . . . ( intervent ion).   10 

COURT: Sorry,  that  they need a what?   ---   A not if icat ion of  

refusal.  

 Refusal?  ---   That’s i t .   That forms bears the name and 

the surname of  the inadmissib le person as wel l  as the refusal 

reasons, th irdly there’s a not if icat ion that  is given to the 15 

admissib le person, expla in ing,  out l in ing the detai ls why they 

are refused, the responsib i l i t ies of  the air l ine concerned, as 

wel l  as the r ight  to appeal the decision,  that  form is s igned by 

the immigrat ion of f icer as wel l  as the af fected admissib le 

person. 20 

MR KATZ:  In the case of  Vio let ta d id you sign those three 

forms?  ---   What happened is because Ms Violet ta 

Mukhumadiva was a female I  asked one of  my junior female 

of f icers to assist  me with regards to the  documentat ion,  I  can 

do that , i t  was signed by her,  I  checked that  the documents 25 
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were correct ,  addressing the correct people, the correct  date, 

having an appointment number as wel l  as the correct  name of  

the air l ine and that  form was served then on her an d expla ined 

to her the reason of  that  refusal.  

 What form number is that , do you know?   ---   No, I  cannot 5 

give that  form number,  i t  is e lectronic on the computer, I  

access i t .  

 Now I  need to address you on th is issue because if  one 

has –  do you know Sect ion 8,  are you famil iar with Sect ion 8 of  

the Immigrat ion Act?   ---   Look I  cannot say the sections by 10 

heart ,  obviously when we are deal ing with a case I  go into 

e lectronic copies that  I  do have on my computer.  

 Let me put i t  to you Mr Grobler that  you didn’ t  comply 

with the Immigrat ion Act and the regulat ions as you were 

required to do,  in at  least  one respect,  and that  is you didn’ t  15 

serve a form 1 on Ms Violet ta.   ---   Can you expla in form 1? 

 Yes, Sect ion 8(3) provides for an appeal . . . ( intervent ion).   

MR ALBERTUS :   M’Lord th is is more l ike an at tack on the 

correctness of  the decis ion and borders on .. . ( intervention).   

COURT: I ’m monitor ing th is with some care,  I  assure you I 20 

won’t  let  i t  go too far.  What do you want . . . ( intervent ion).   

MR KATZ :  Wel l  M’Lord  what concerns –  the point ,  wel l  M’Lord 

the dif f icul ty is there’s been evidence in respect of  what 

happened to Ms Violet ta, my cl ient is Vio let ta is her complaint 

is that  she was not a l lowed in unlawful ly.  25 
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COURT: But my complaint  as i t  were is that my orde r was 

disregarded, and that ’s a l l  I  can be interested in,  which –  poor 

o ld Mr Albertus has had the sharp end of  th is for most of  the 

day and in fa irness I  have to be fa ir  to both s ides.  I ’m not 

interested in anything else,  I  can’t  be Mr Katz.  5 

MR KATZ:  No well  I ’m not sure that  you can’t  be 

. . . ( intervent ion).   

COURT: I t  would be fabulous to be interested in the 

Immigrat ion Law, i t ’s  very fascinat ing,  but i t ’s  not  today.  

MR KATZ :   6th of  December M’Lord, I  understand.  10 

COURT: I  know that ,  you and I  wi l l  have  a nice chat then.  

MR KATZ :   M’Lord the dif f icul ty is . . .( intervent ion).   

COURT: In re lat ion to a very d i f ferent  k ind of  l i t igant.  

MR KATZ:  Very d i f ferent k ind.  

COURT: I t  happens to ( indist inct)  i f  you’re interested, i t ’s  a 15 

rather d if ferent  category.  

MR KATZ :   M’Lord the dif f icul ty that  I  have is th is M’Lord,  to 

my mind, and I say as somebody who has had some 

involvement in immigrat ion matters, i t ’s  a very ser ious matter 

when a person arr ives at  an airport with a val id v isa in their 20 

payload, and is turned around. 

COURT: Yes, but  you see –  I  understand that,  may I  say to you 

Mr Katz I  appreciate that,  and had th is th ing worked out the 

way I  had planned i t  everybody would have been in my court 

on Monday morning,  including Mr Grobler and he would have 25 
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been able to te l l  me and he may have had very compel l ing 

reasons, I  don’t  even –  you know I  just  want to make it  

perfect ly c lear,  I  have –  I  am not taking a view about whether 

she should have been al lowed into the country or not,  I  took a 

view –  just  for the benef i t  of  the witness –  I  took a view at  the 5 

t ime –  when you give orders l ike th is you don’t  have to give 

reason –  but  i f  I  was asked to give reasons they would have 

been the fo l lowing:  

1) I  was placed before me with a visa,  which to my mind 

looked val id;  10 

2) I  had an of f icer of  the Court  who is an at torney,  of  

some experience before me.  He tel ls me X, Iook at 

th is and I  say I ’ve got  to balance r ights here,  the 

Department may have certa in r ights, he may, she may 

have certa in r ights.  15 

 With great respect the departments do make mistakes,  I  

mean none of  us are infa l l ib le,  and therefore the only th ing I  

could have done was to say we can’t  br ing her here now 

because they’ve got to be given not ice,  but  everybody come 

before me on Monday morning and we wi l l  sort  i t  h is out ,  r ight, 20 

l ike people who l ive in a State which is predicated upon the 

ru le of  law. Now unfortunately that d idn’ t  happen Mr Katz,  I  

don’t  now where any of  th is takes me in re lat ion to the only 

enquiry before me.  

MR KATZ:  The point  is th is,  i f  Your Lordship i s not  wi l l ing to 25 



MR KATZ 
2 2 6 2 1 / 1 1  

121 H J GROBLER  

 

21.11.2011/16:29-18:16/DS  /…  

enterta in that  aspect . . . ( intervent ion).   

COURT: I t  may wel l  come before us in some other guise,  I  

mean clear ly i t  may, I  mean there are al l  sorts of  –  you know 

I ’m not going to give you legal  advice as to what the 

consequences of  the wrongful  administrat ive act ion is, 5 

seemingly i t  is ,  but  I  can’t  deal with that  now, p lease.  

MR KATZ:  As i t  p leases the Court .   Now I  just  want to p lace 

on record that  i t  is  not  accepted that  you handled Ms Violet ta 

and her refusal into the country in a lawful  manner,  I  have just 

p laced that  on record and that is f rom some other proceeding 10 

and . . . ( intervent ion).   

COURT: Mr Grobler you don’t  have to answer that  because I 

am going to be making no f inding about whether you did 

anything legal ly or  not ,  in re lat ion to that ,  p lease understand, 

you are not  here on t r ia l  in  re lat ion to your decis ion insofar as 15 

whether you al lowed her in or not .   

MR KATZ:  Now Mr Grobler you seem to have, I  am going to 

turn to the events later on that  afternoon, where were you 

when you not iced that the Emirates Air l ine had 

arr ived?  ---   As I  expla ined earl ier M’Lord in f ront –  the 20 

internat ional arr iva ls area in f ront of  the big glass doors.   

 In f ront  of  the big –  which –  I ’ve been there ( indist inct) 

can you be more specif ic,  which big glass doors?  ---   M’Lord I 

can draw a map of  that,  you have . . . ( intervent ion).   

COURT: I  th ink most of  us here sadly have been at  that a irport 25 
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far too of ten for our l ik ing,  so i f  you te l l  us where I  th ink we 

probably a l l  know.   ---   Onto the . . . ( intervent ion).    

 Is i t  the one that  the passengers come through af ter 

going through customs?   ---   No M’Lord i t  is  the one that 

comes through the apron side when a f l ight  is not  attached to 5 

an air  br idge.  

MR KATZ:  Oh, I  see.  

COURT: Oh, there.  

MR KATZ: So in other  words the plane arr ives and the persons 

need to catch a bus f rom the plane to be able to enter the 10 

airport  bui ld ing and as they enter the airport  bui ld ing there are 

glass doors,  is that  r ight?   ---   Ja. 

 Is that  the glass doors that  you were saying?   ---   Ja,  i f  

you –  i f  the aircraf t  parks at  the bravo parking which is 

opposite where the air  br idges are you are correct ,  the bus wi l l  15 

come and drop them in f ront  of  the glass doors and then they 

wi l l  proceed.  

 And you were standing at  those glass doors at  wha t 

t ime?  ---    I t  was twenty to f ive M’Lord as I  previously said.  

 And when did you see the Turkish air l ines plane let ’s cal l  20 

i t  on the runway, or moving,  what t ime was that?   ---   I  was 

twenty to f ive,  Emirates Air l ines came in,  I  saw Turkish 

Air l ines were busy taxi ing on to the apron, and the reason why 

also I  remember that  wel l  is  that  the aircraf t  was taking of f  in a 

north,  was taking of f  f rom lef t  to r ight ,  that  was –  I  d ist inct ly 25 
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saw that  because the taxi  way is in f ront  of  those glass doors.  

 Now that  Turkish Air l ine was that  one which went into 

bravo spot or was i t  one which had the –  I  don’t  know what you 

cal l  those . . . ( intervent ion).    - --   I t  was the one M’Lord that  was 

attached to the air  br idge alpha gates.  5 

 Alpha gates,  attached to the air  br id ge.   ---   That ’s 

correct ,  yes.  

 What t ime was that  Turkish air l ine scheduled to take 

of f?  ---   The scheduled t ime according to the board was ten 

past  f ive,  ten past  f ive that  a ircraf t ,  the internat ional 10 

( indist inct)  should be in the air .  

 Because when I  t ravel  f rom that  part icular spot the plane, 

I ’ve never been on a plane and I ’ve lef t  that  a irport  a number 

of  t imes recent ly,  i t ’s  never lef t  before the t ime that i t  was 

scheduled to take of f ,  so I  f ind i t  surpr is ing that Turkish 15 

Air l ines at  twenty to f ive would be taxi ing when the plane was 

only meant to leave at  ten past  f ive.  

COURT: Half  an hour before the scheduled departure,  that ’s I  

th ink the quest ion put to you.   ---   M’Lord I  st i l l  say to you that 

i t  was twenty to f ive,  I ’m not changing anything in t hat respect, 20 

I ’m st icking to what I  said,  i t  was twenty to f ive.  

MR KATZ:  Would there be records at  the airport  to that  ef fect,  

do you know?  ---   I ’m sure that  is something that  you may 

fo l low up. 

 I  see. Now what t ime did inspector W ilschut meet with 25 
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you or interact  with you, can you remember that?   ---   As I  

explained M’Lord twenty to f ive I  was watching that  a ircraf t  

taxi ing and I d id say that  when I saw the air  br idge attached to 

Emirates air  l ines that I  went to the cubic les,  I  proceeded 

through the boot await ing the arr ival  of  or d isembarkat ion of  5 

the passengers f rom Emirates Air l ines,  obviously  that  would 

have been past  twenty past  f ive.  

 So you say the Emirates Air l ine was at tached to the air  

br idge, is that   how I  understand you.   ---   At taching yes on the 

air  br idge.  10 

 Two minutes ago you said that  i t  wasn’t  and that ’s why 

you were standing at  he glass doors where the bus would drop 

of f  the people.   ---   I f  you recal l  the evidence that  I  gave, I  

specif ical ly said they must throw i t  at the glass wi ndows to see 

at  which bay the Emirates air l ine was going to part  in,  and I 15 

dist inct ly d id say that  was wait ing for the air  br idge to at tach  

In my opin ion the arr ival  of  Emirates Air l ines,  Emirates Air l ines 

had no bearing on the fact  that  I  saw the f l ight  leave, i t ’s  only 

with respect to the t ime.   

 No but you’ve given very speci f ic evidence about specif ic 20 

t imes and specif ic events in what could be cal led a rushed 

af ternoon and I ’m test ing your evidence because as I 

understood your evidence you said that  yo u were standing at 

the glass doors and the Emirates air l ine arr ived at  what you 

cal led Bravo bay.   ---   Alpha gates.  25 
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 No you had said Bravo to the court ,  that ’s what I ’m 

putt ing to you.   ---   M’Lord I  specif ical ly said Alpha gates.  

 No, what you had said was the Turkish air l ine was at 

Alpha Gates and that  was why the air  br idge was at tached to 

i t ,  i f  I  misunderstood your evidence we can have i t  replayed by 5 

the machine, but  that  was your evidence, the Emirates air l ine 

arr ived at  Bravo gate and that ’s why you  said that  you were at  

the glass doors because you knew the bus was coming 

there.   ---   M’Lord I  ment ioned when you asked me about the 

bus I  expla ined to the Court  that  the Bravo gates,  or the Bravo 10 

parking area is across the runway, that ’s where the 

passengers are brought into the bus and I  said that  the Alpha 

gates are the parking base where the air  br idges were,  I  d id 

say that .  

 You did say that  and you said that  the Turkish air l ine was 15 

connected to an air  br idge that  was why you said i t  was parked 

in the Alpha bay.   ---   I  d idn’ t  say the Turkish air l ines was 

attached, I  was referr ing to Emirates air l ines,  i f  you recal l  my 

test imony I  said by that  t ime Turkish air l ines was already 

taxi ing to the runway.  20 

 Mr Grobler I  don’t  want to be rude, and we can play  the 

recording again,  but  your evidence was clear the Emirates 

air l ine arr ived on Bravo, i t  was a bus that  was going to take 

them to the glass doors,  and that  was why you were at  the 

glass doors.   The Turkish air l ine I  asked you in turn was that 25 
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at tached to an air  br idge or not ,  and you said i t  was, and i t  

was in Alpha bay,  that ’s what your evidence was, i f  you’re 

changing your evidence perhaps you can –  or i f  I ’ve got  i t  

wrong you can perhaps expla in to the court.   - --   I t  might have 

that  you have i t  wrong M’Lord,  but I  said Alpha gates,  and I 5 

said Bravo –  the Bravo parking area is the bus and the Alpha 

is the air  br idge.   

 What was your –  so where were you when you received 

the court  order?   ---   As I  expla ined earl ier in my test imony I 

moved towards the immigrat ion booth,  await ing the arr ival  or 10 

the disembarkat ion of  the passengers of  Emirates Air l ines.  

 Why were you at  the glass doors as you’re descr ib ing i t ,  

what were you actual ly doing there?   ---   M’Lord i t  is  a common 

pract ice,  i t ’s  something that  we do, we have stats that we have 

to complete  at  the end of  the day.   In those stats i t  needs to be 15 

said where the parking,  which parking bays is an aircraf t  

parked at ,  okay,  and obviously what  we do as supervisors the 

of f icers are not manning those cubic les during a shi f t  24/7.  

furthermore and i t ’s  an issue that  we fo l lowed up with ACSA 

there’s no monitor inside the restroom. 20 

 There’s no?   - --   There’s no monitor inside the restroom, 

inside the restroom where the of f icers are si t t ing, so the 

supervisors wi l l  see at  which side is the aircraf t  parking and 

when the passengers are disembarking so as to inform of f ic ia ls 

that passengers are disembarking and are on their  way to the 25 
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terminals.  

 So you were at  the glass doors at  what t ime?  

COURT: 4.40 he said.  

MR KATZ:  4.40?  ---   4.40. 

 And what,  were you there,  I ’m not sure I understand –  5 

you were at  the glass doors at  4.40 at  that  point  you were 

await ing Emirates Air l ine is that r ight?   ---   As I  expla ined to 

you I  was watching Emirates Air l ines park into the bay y es.  

 I  see.  And you then what happened, can you just  expla in 

again,  because maybe I ’m gett ing confused about your 10 

evidence and if  I  am I  apologise,  what happened af ter 4.40 

what was the next step in the saga.   ---   As I  expla ined earl ier 

in my evidence I  moved to the booth await ing the 

disembarkat ion of  the passengers f rom Emirates air l ines,  i t  

was then during that  wait ing period of  the passengers to come 15 

into the arr ivals hal l  that  inspector W ilschut approached me 

with the said court order.  

 With the cour t  order,  and was i t  just  the two of  you that 

had th is d iscussion?   ---   I t  was just  me and him.  

 And what was your react ion to the court  order?   ---   As I 20 

expla ined in my test imony earl ier Inspector W ilschut told me I 

was given a court  order to serve on th e department, there was 

a passenger that  was being refused entry and the court  order 

sought to have that  stopped and I  took the court  order f rom 

him as I  expla ined earl ier in my evidence, I  read through the 25 



MR KATZ 
2 2 6 2 1 / 1 1  

128 H J GROBLER  

 

21.11.2011/16:29-18:16/DS  /…  

court  order and I  read on the second page that  th e appl icant 

as wel l  as legal counsel had to be there the next  day.  

 And?  ---   And then I  informed inspector W ilschut that  the 

f l ight  has departed,  I  can’t  do anything.  

 Now i f  the f l ight  had not departed at  that point  what 5 

would you have done?   ---   M’Lord the moment when an 

aircraf t  door is c losed the aircraf t  is under the command of  the 

captain,  when the aircraf t  door is c losed as I  said earl ier in my 

statement or in my evidence the communicat ion l ine is 

between the captain and ATNS.  So at that stage th ere was 10 

nothing more than I  can do with regards to serving the court 

order.  

 Mr Grobler you d idn’ t  answer my quest ion at  a l l ,  my 

quest ion was i f  at the point  that  the order was served on you, 

you could in your  v iew have done something about i t ,  what 15 

would you have done?  ---   As I  expla ined earl ier i f  there was 

suf f ic ient enough t ime the only logical  explanat ion or logical 

th ing that  I  could have done as I  said in my evidence is to take 

that  court  order to ATNS and . . . ( intervent ion).   

 To?  ---   ATNS, which I  ment ioned is the air  t raf f ic 20 

contro l  services,  and te l l  them that there was a court  order 

served, the departure of  that  a ircraf t  cannot happen.  However 

I  do not number 1 have access to that  area and I  had to take a 

vehicle to get  there,  i t ’s  on the other s ide of  the airport  as I  

ment ioned. 25 
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 Could you not have phoned them?   ---   I  do not have the 

number of  ATNS, i t ’s  not  our dai ly duty to deal with ATNS.  

 So let me ask you, you would have ensured if  you could 

have that  Ms Violet ta would have been in cour t  the next 

morning at  ten am, i f  you could have, but  your version is you 5 

couldn’ t  have, is that  r ight?   - --   I ’m saying that  by that  by that  

t ime I couldn’ t  have yes.  

 Now I  a lso understood your evidence that  you had 

spoken af ter th is court  order to Ms Hendricks,  is that  r ight ,  

af ter service of  the court  order?   ---   Yes I  d id ment ion when I 10 

made the photocopy that  I  spoke to Ms Geneva Hendricks.  

 And what d id she te l l  you?   ---   I  in formed that  we were 

served a court  order regarding th is matter,  she to ld m e that  I  

could not  accept the court  order,  i t  should have been del ivered 

at  the ministry p lace because i t  was addressed to the minister 15 

and to the Director-General .  

 But why did you phone her i f  there was nothing you could 

do about th is court  order,  i t  was  over,  the horse had 

bolted?  ---   M’Lord I  am not the sole manager of  that a irport,  

anything out of  the ordinary that  happens during a shi f t  I  am 20 

bound to report  that  to my supervisor as wel l .   There is a chain 

of  management and i t  is  just  the proper,  i t ’ s just  the proper 

th ing for me to do as an of f ic ia l  to inform my supervisor that 

there was an incident at  the airport ,  we do i t  dai ly.  

 I  am instructed that  at  the moment there’s somebody at 25 
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the airport  t rying to get  in who has been refused, as we’re 

ta lk ing,  i f  you were the supervisor and a court order was 

served on you what would you do now with the court 

order.   ---   Just  repeat that  quest ion again.  

 At  the moment as we are ta lk ing my instruct ions are 5 

there’s a person at  Cape Town Internat ional Airport  b eing 

refused entry,  s imi lar to Ms Violet ta,  i f  you were the supervisor 

on duty now and a court  order of  the type that  we are now 

seeing by Judge Davis on the 6th of  November was served on 

you what would you do?   ---   As I expla ined earl ier in my 10 

test imony i f  there was suf f ic ient  t ime I  would respected that 

court  order,  I  would have not handed over that  lady to the 

air l ine,  i t  a l l  depends on the t iming of  that court  order.  

 So what Ms Hendricks said to you about the 120 Plein 

Street  what has that  got  to do w ith anything?  ---   I  cannot 15 

answer on behalf  of  Ms Hendricks.  

 You can’t  answer on behalf  of  her,  r ight .   Now you say 

that  your charter or your –  what do you mean by charter,  you 

spoke about a charter in your evidence?   ---   The director 

which is the head of  the of f ice,  Mr Mal let ,  has given a charter 20 

to immigrat ion of f ic ia ls,  as wel l  as supervisors out l in ing the 

conduct of  and what is expected of  an immigrat ion of f icer.  

 Now does th is charter af fect  people’s r ights?   - --   I t  does 

not do that.  

 I t  does not at  a l l?  ---   I t  does not do that.  25 
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 So what you do on a dai ly basis in terms of  th is charter 

and the act ions that  you take and whatever way you do it  

doesn’t  af fect  people’s r ights you say?  I  haven’t  seen th is 

charter is i t  publ ished somewhere,  where is i t ,  can I  get  a copy 

of  i t?  ---   That is an internal communicat ion and instruct ion 5 

between the director and the personnel of  that of f ice.  

 And what was the re levant part  of  the charter that appl ied 

to the circumstances that  you and Mr Eisenberg had deal ing s 

with in th is matter?   ---   As I  ment ioned earl ier in my statement 

Mr Eisenberg asked me why I  was behaving the way  I  d id,  10 

referr ing to my conduct,  and I  to ld h im that  I  was act ing in 

accordance with the instruct ions,  and what the charter said.  

 And what specif ical ly does the charter say,  what are your 

instruct ions in that  regard?   ---   In that  regard I  am not only 

seen as an immigrat ion of f ic ia l  but  as a point  securi ty of f icer, 15 

and in an event that  there is any intrusion of  the ster i le area i t  

is  my job as a securi ty of f icer because of  the fact  that  the 

department of  home af fa irs is part  of  the securi ty c luster not  to 

enterta in anyone that  is i l legal ly entered the ster i le area, not 

to get  involved in  any argument,  but  to d if fuse the si tuat ion, 20 

and to act  professional ly.  

 I  see.  Now have you read the newspaper art ic le that ’s 

attached to Mr Daniels af f idavi t?   ---   The only newspaper I  

read with regards to the deportat ion of  Ms Mukhumadiva,  the 

fact  that  Mr Eisenberg was at  the of f ice and the statement of  25 
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Mr Mal let .  

COURT: Is i t  that one, just  out of  interest?   ---   I t ’s  not  that 

one, I  have a copy with me M’Lord, that  I  read.  

MR KATZ :   Wel l  in  that  newspaper art ic le i t ’s  suggested that 

the Department is considering,  I  wi l l  read i t  to you, laying 5 

charges against  Eisenberg because of  the assault ,  a l leged 

assault  in respect of  the te lephone, do you know anything 

about that?   ---   I  was to ld that  I  could do so if  . . . ( intervent ion).   

 Who to ld you?  ---   Mr Mal let ,  my manager.  

 What d id he te l l  you?   ---   He did tel l  me i f  that  is what 10 

has happened, and I  to ld i t  happened, I  am f ree to lay charges, 

I  to ld h im however I  am not going to do that , I  specif ical ly to ld 

h im I  am not going to do that ,  there is a much more important 

issue and to waste the court ’s t ime with an event of  he said 

and he said.  15 

 What is much more important  . . . ( intervent ion).   

COURT: Alr ight ,  but  I  don’t  have to deal with that e i ther.  

MR KATZ:  Ja,  I  th ink he was going to say something about 

re levance to today’s procedures.  

COURT: Oh, okay,  yes sor ry.  20 

MR KATZ:  What were you referr ing to?   ---   No, I  was not 

going to say that  –  I  was going to say that  the issue regarding 

my being at  the court  for contempt is much more important 

than making a case of  assault .  

 I ’ve never met you, I  don’t  know i f  you know of  me, I  25 
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have never heard of  you, but  . . . ( intervent ion).   

COURT: Wel l  he probably th inks the same of  you Mr Katz.  

MR KATZ:  No I  am saying th is posi t ive,  now i f  I  had turned up 

with a court  order would you have acted any dif ferent ly 

compared to i f  Mr Eisenberg had turned up?   ---   I t  depends 5 

where you turned up sir .  

 No, i f  I  turned up where Mr Eisenberg turned up?   ---   I  

would have handled the si tuat ion exact ly the same way.  

 So you would have refused to take the phone when I  said 

to you here’s a judge on the phone, you would have done 10 

exact ly the same.   ---   Most probably I  would have done that 

M’Lord.  

 But yet  your evidence earl ier was that  one of  the reasons 

that  you did that  was because you were surpr ised that  i t  was a 

judge because Mr Eisenberg has this reputat ion for bul lying 15 

of f ic ia ls,  i f  I  understood you correct ly.   ---   I t  is  that  and then 

again I  referred to you, and you also need to indicate to me if  

you have authorisat ion to be in a restr icted area.  

 No, no,  Mr Grobler p lease, i f  somebody t hat you don’t ,  I  

don’t  know me, but  i f  somebody that you don’t  know, a neutra l 20 

person if  I  can cal l  i t  that ,  not  a good person, not  a bad 

person, turns up and say I ’m a lawyer,  at torney or an 

advocate, I ’ve got  a court  order.  

COURT: But you know that  they’ re a lawyer,  let  me put that  to 

you, you know that  they’re a lawyer,  and they say I  have the 25 
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judge on the phone who ordered, who made the order, p lease 

speak to h im would your response have been any dif ferent  had 

i t  been Mr Katz,  who is an of f icer of  the c ourt ,  rather than Mr 

Eisenberg,  I  th ink that ’s the quest ion.  

MR KATZ:  Rather leave me out of  i t  because he might 5 

associate me with Mr Eisenberg.   A neutra l  person, Mr Jones.  

COURT: Mr Smith,  Mr Jones, Mr Dlamini ,  i t  makes no 

di f ference.   ---   M’Lord the s i tuat ion that  I  was presented with  

most probably I  would have reacted the same.  

MR KATZ :   So your evidence earl ier that  you didn’ t  take the 10 

phone because of  your  –  or Mr Eisenberg’s reputat ion,  is not 

correct?  ---   I  would not  say I  wi l l  not  give –  I  wi l l  not  say that 

that  statement was incorrect ,  I ’m st icking by that  statement.  

 No but your evidence was that the reason that  you didn’ t  

take the phone was you didn’ t  bel ieve there was a judge on the 15 

other end of  the l ine,  that ’s what you said.   - --   I  d id say that .  

 So then the question is i f  –  and the reason you didn’ t  

bel ieve there’s a judge on the other end of  the l ine was 

because i t  was Mr Eisenberg part icular,  i t  was him, that ’s what 

you said,  that  was your evidence.   ---   And that ’s so agreed.  20 

 Excuse me?  ---   Then so agreed yes.  

 Yes,  but  now that  the court  has asked you would you 

have reacted the same if  i t  was somebody else other than Mr 

Eisenberg and your answer is you would have, so therefore 

your earl ier answer is not  consistent  with your answer that  you 25 
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have just  given now, i t ’s  not  consistent .   - --   I  cannot say that I  

was going to act  and change the story M’Lord,  I  am st icking to 

what I  have said.  

 Which is –  wel l  te l l  us which is your version.   ---   I  d id 

say earl ier in my test imony that  Mr Ei senberg has a reputat ion 5 

for coercing of f ic ials in doing th ings that  he would l ike them to 

do, he has a threatening at t i tude, I ’m not going to say that  I  

d idn’ t  say that ,  and I ’m st icking to that  test imony.  

 Yes,  now did that  inf luence your decis ion to tak e the 

phone or not ,  that  reputat ion of  Mr Eisenberg,  or a l leged 10 

reputat ion of  Mr Eisenberg?   ---   What I  wanted to get  to 

M’Lord which you said that  i t  was not re levant,  was the fact 

that  Mr Eisenberg was i l legal ly using his cel l  phone, he did not 

have a cel l  phone permit  and hence therefore I  d id not 

enterta in Mr . . . ( intervent ion).   15 

COURT: In the area is what you’re  ta lk ing about?   - --   In the 

area. 

 Alr ight ,  okay.   ---   And that ’s why I  would have reacted 

the same. 

MR KATZ:  I  see, so your vers ion is that  you would have 20 

compl ied but for the fact  that  i t  seems to me that  the air l ine 

had already taken of f ,  is  that r ight?   ---   Yes.  

 Is that  your evidence?   ---   What I  said is is that  I  saw 

the aircraf t  taxi ing towards the taxi  way and by that  stage i t  

was too late.  25 
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 Did you consider br inging any evidence to the fact  that 

th is a ir l ine lef t  half  an hour before i t  scheduled t ime, d id you 

consider that?   ---   No. 

 I  see, because a very ser ious charge as you suggested, I  

f ind i t  extremely problemat ic to know that  Turkish Air l ines 5 

leaves half  an hour before i t ’s  scheduled t ime, given the fact 

that  at  the airport and I ’ve done some work on th is,  there are 

very speci f ic s lots for aeroplanes, t ime slots for aeroplanes to 

take of f  f rom the airport ,  do you know that?   ---   Yes I  do,  Mr 

Eisenberg himself  indicated that  the f l ight  lef t  at  half  past  four.  10 

 I  don’t  recal l  h im giving that  evidence.  

COURT: No, I  th ink i t  was later than that,  I  th ink his evidence 

would have been later.  

MR ARNOLD:  He said half  past  four and I  sa id to h im i t  

probably was later ,  and I  th ink that ’s why Ms Desada tr ied to 15 

say i t  was later.  

MR KATZ :   I  see, may I  just  have one second M’Lord.   Mr 

Grobler I  just  want to –  I  know you have given evidence on th is 

aspect,  have you ever been conf ronted with a te lephone which 

apparent ly has a judge on the other end of  the l ine?   ---   No I  20 

haven’t  M’Lord.  

 Wouldn’t  the natural  th ing for you to have done, the 

normal th ing,  the professional th ing to do is to take the phone 

and say hal lo Mr Grobler speaking,  who a m I  speaking to,  

that ’s what I  would have done, in case i t  turned out that  there 25 
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was a judge on the other end of  the l ine.   Why wouldn’t  you do 

something l ike that?   ---   M’Lord yes af ter the circumstances 

has passed when you rat ional ly th ink about the si t uat ion I  do 

admit  yes,  that  would have been the best  th ing to do,  I ’m not 

saying that  I  would have, but that  would have been the best 5 

th ing to do.  

 You see I  wi l l  put  i t  to you Mr Grobler that  your evidence 

as far as th is quest ion of  the Turkish air l ine pl ane leaving or 

being on the runway at  twenty to f ive is not  bel ievable,  i t ’s  not  

t rue,  that you’ve made that story up in order to avoid what you 10 

know are the ser ious consequences of  a f inding that  you 

intent ional ly vio lated a court  order.   I  put  that  to yo u.   ---   I  am 

not changing my test imony in that  regard M’Lord.  

 I  see, and I  put i t  to you that  your refusal to a l low Ms 

Violet ta in the country,  your deal ing with Mr Eisenberg,  15 

Inspector W ilcox thereafter a l l  form part  of  let ’s cal l  i t  a  

pattern of  conduct to –  in  some negat ive way deal with Mr 

Eisenberg/Mavericks.   You don’t  l ike Mr Eisenberg,  you don’t  

l ike h is reputat ion,  you don’t  l ike Mavericks and th is was al l  

part  and parcel  of  a strategum ,  the ent i re events of  that 20 

af ternoon, f rom the moment you wo uldn’ t ,  you refused her 

entry,  to the moment that  you ensured that  Mr Eisenberg would 

leave the premises and not speak to the judge.   ---   That is 

your opin ion.  

 Well  I ’m putt ing that  to you.   - --   As I  said that  is your 25 
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opin ion,  that  is not the case.  

 I t ’s not the case.  I  know M’Lord that  Your Lordship has 

restr icted me in my cross -examinat ion of  the issue, but I  would 

wish,  i f  I  may, just one quest ion on –  and he can answer as he 

wishes, as to why he refused entry to the part icular person.  5 

COURT: No, I  don’t  want that ,  I  can’ t  do that , for a whole 

range of  reasons, which includes the fact  that  there may wel l 

be proceedings hereaf ter,  I  can’ t  incr iminate him, I  don’t  know 

what you may do in future.   This could be a l ive case.  I  real ly 

mean that  Mr Katz,  I  can’t .  10 

MR KATZ:  Yes,  yes as i t  p leases the Court ,  I  understand.  

COURT: I  would love to know, but not  as a judge.  

MR KATZ:  Then I have no further quest ions,  but  I  do want to 

say that  the cross-examinat ion,  part and parcel  of  my cross -

examinat ion would have been to take that l ine.  15 

COURT: I  understand exact ly where you’re going,  I  can’t  deal 

with that ,  I ’m in a del icate posi t ion.  

MR KATZ:  As i t  p leases the court .  

MR ALBERTUS :   M’Lord may I  just  a lso add you would have 

cut me of f  at  the knees if  I  t r ied to lead evidence on that .  20 

COURT: Well  I  am not doing that , that ’s why . . . ( intervent ion).   

MR ALBERTUS:  Yes, no I  said i f  I  had to go down that  road, 

yes.  

COURT: Both of  you, h im too.  

MR ALBERTUS :   Thank you M’Lord,  I  have no further 25 
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quest ions for Mr Grobler . 

COURT: I  just  have a couple Mr Grobler,  I ’m intr igued by the 

fo l lowing, because th is case has impl icat ions way beyond th is.   

You know we get qui te a lot  of  cases,  I  in  my rather lengthier 

career as a judge than I  would have l iked, I  have had quite a 5 

few cases of  th is k ind,  not  with you I  might add, but  wi th other 

members of  your department,  l i tera l ly going back f rom 1997 I 

th ink,  96,  f i f teen years ago, and I ’m intr igued by the fol lowing 

because given what you’re te l l ing me how does one deal,  I  

know there ’s  some problem between let  us say your 10 

department and your of f ic ia ls and Mavericks,  and that ’s not  my 

concern here,  another judge wi l l  be deal ing with that ,  and I ’m 

sure one way or another just ice wi l l  be done, but let  me give 

you hypothet ical ,  another hypothet ical ,  what would have 

happened if  on that  p lane there had been a mother try ing to 15 

secrete a chi ld away, and I  had given an order saying that  the 

chi ld must come back here,  because of  custody quest ions.   I  

mean i t ’s  horr i fying me that  I  can see chi ldr en leave th is 

country and the department throwing up i ts hands and saying 

there’s nothing we can do.  And I  th ink that  br ings us stark 20 

re l ief ,  th is is not  about the fact ,  i t ’s  about a pr incip le, I  mean 

given what you’ve to ld me there would be nothing that  could be 

done.   ---   M’Lord in th is respect when i t  came to Ms Violet ta 

as I  say I  thought you had . . . ( intervent ion).   

 Ja, leave her aside,  what would I  do,  I ’m ta lk ing about 25 
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the procedures that  you have sketched out,  what would have 

happened if  I  had given a court order saying that  a l i t t le  chi ld 

of  three years o ld who is now with the mother is being i l legal ly 

secreted out of  the country,  or by a  chi ld molest ing,  a t rader, 

and I  want that  chi ld back, get  h im off  the plane.  On the basis 5 

of  what you to ld me there’s not  a hope in Hades that  that ’s 

going to happen and that ’s real ly worrying me, and I  would l ike 

to know what your v iew is,  because i t  ref lects on precisely the 

procedures that we are ta lk ing about.   ---   M’Lord I  do agree 

with you, that  i f  i t ’s  in a t ime f rame where an aircraf t  is 10 

depart ing,  or in the process of  depart ing,  for a l l  reasons 

concerning immigrat ion i t  wi l l ,  we wi l l  not  be able to do 

anything else.  

 But why could you not do something in 

Johannesburg.   ---   I  beg your pardon? 15 

 Why would  you not have been able to do something in 

Johannesburg with  a l ive order which had been served on the 

department?  ---   That order to Johannesburg?  

 Yes, why could the department not  have contacted 

Turkish Air l ines and said you got somebody on th is p lane who 20 

is  the subject  of  a court  order,  I ’m sorry,  you’ve got  to get 

them of f  the plane?   ---   M’Lord as Mr Eisenberg and I  a lso say 

that  i t  never occurred to anyone of us to do that.   When the 

f l ight  lef t  Cape Town Internat ional Airport  is ident if ied as a 

port  of  entry by the minister,  the f l ight  is –  the rout ing is an 25 
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in ternat ional rout ing,  i t ’s  not  a domest ic f l ight ,  when that  f l ight 

leaves the passengers as wel l  as the cargo on board of  that 

a ircraf t  has been cleared at  Cape Town Internat ional Airport ,  

when that a ircraf t  lands at  Johannesburg i t ’s  in t ransi t ,  i t ’s  the 

same pr incip le in custom terms when you have a 5 

. . . ( intervent ion).   

 Well  le t  me ask you would the department have had the 

same at t i tude if  i t  had been a l i t t le  chi ld on the plane and they 

went  to Johannesburg,  or let ’s say some cr iminal on the run?  

Would they have said no there’s nothing we can do, we may 10 

have the most infamous rapist  on the plane who is t rying to get 

out of  the country,  there’s nothing we can do about i t ,  can you 

imagine what  the outcry would have been?   ---   I  can imagine 

yes M’Lord,  I  can imagine.  

 And you would have done something,  because the 15 

department would have used i ts common sense and would 

have gone to the Turkish Air l ines and said we have got a court 

order,  get  them off  the plane.  The Captain may have refused, 

I  don’t  know, that’s an interest ing quest ion.   - --   I t ’s  t rue the 

captain might have sir ,  I  might,  excuse me M’Lord apologies.  20 

 Let  me ask you another quest ion then, in th is let ter, sorry 

th is art ic le which I –  which has been handed in to me I am just 

in t r igued by one aspect,  because i t ’s  re levant to these 

proceedings,  Mr Patr ick Tarr ique Mel let  who is descr ibed as 

the head of  immigrat ion for the Western Cape says the 25 
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fo l lowing:  

“Al l  immigrat ion of f ic ia ls have been instructed not to 

accept anything l ike the court  order.”  

 What does that  mean?  Does that  mean that  we now have 

a regulat ion that  the department wi l l  not  accept court 5 

orders?  ---   M’Lord in that  respect the point that  was made in 

that  newspaper I  respectfu l ly . . . ( intervent ion).   

 I ’m just interested as an of f ic ia l ,  has i t  been 

communicated to you that  you should not  accept anything l ike 

the court  order?   ---   No, i t  was only now when this case 10 

occurred that I  was said.  

 Very wel l ,  but  you have now been to ld th is.   ---   Yes.  

 Mr Mel let  has instructed you?   ---   Yes M’Lord.  

 Thank you very much.  Anything further?  

MR KATZ :   M’Lord yes,  there is a case decided by the 15 

Supreme Court  of  Appeal cal led Abdi,  in which some –  and I 

speak under correct ion,  Somal ians were refugees, or 

Ethiopians, were in Namibia and there is no direct f l ight  f rom 

Namibia to Somal ia,  and they were deported f rom Namibia and 

the only way they could go was via Johannesburg Internat ional 20 

Airport ,  and they were in the t ransi t  area and Ho me Affa irs 

took the view that Mr Grobler has expressed to the Court  that 

nothing they could do because of  the t ransi t  area,  the Supreme 

Court  of  Appeal said that the Department of  Home Affa irs 

misunderstood the law and . . . ( intervent ion).  25 



MR ALBERTUS 
2 2 6 2 1 / 1 1  

143 ADDRESSING 

 

21.11.2011/16:29-18:16/DS  /…  

 

COURT: I  know that ,  absolute ly r ight .   Is there anything that 

you wish to ask? 

MR ALBERTUS :   No M’Lord.  

COURT: Okay, thank you very much, you are excused.  5 

NO FURTHER QUESTIONS 

COURT: Do you want to address me at  a l l?  

MR ALBERTUS :   Yes M’Lord.   M’Lord cr i t ic ism can certa in ly be 

directed at  Mr Grobler but  the quest ion is not  whether he acted 

correct ly,  whether he acted wrongly . . . ( intervent ion).   10 

COURT: Whether he breached the requirements.  

MR ALBERTUS :   Correct  M’Lord,  and those requirements are 

quite –  they are heavy i f  I  can cal l  i t  that M’Lord,  and at  the 

end of  the day i f  he ra ises –  because i t  is  a quasi -cr iminal 

of fence, i f  he ra ises a reasonable doubt in your mind you must 15 

give him the benef i t  of  i t .   Now I  can understand M’Lord the 

posit ion that  you are in,  and I  sa y th is with a l l  ser iousness, 

any judic ia l  of f icer,  a judge of  the High Court ,  even in the 

Regional Court  wherever,  would want h is or her order to be 

carr ied out,  because if  we get to a point  where court orders 20 

are not carr ied out the whole legal system wi l l  be plunged into 

chaos, and I  for one M’Lord would not  l ike to see that , and i t  is 

therefore very important ,  and i t  is  an underpinning of  the ru le 

of  law and the pr incip le of  legal i ty that  court  orders must be 

respected. 25 
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 But the quest ion is here then whet her the –  and there is 

no appl icant here, but  we must accept that  the court  order has 

been proved, and that ’s the f i rst  quest ion,  whether there was, 

whether the order was served, we accept that  the order was 

served, and whether there was non -compl iance, now our 5 

d i f f icul ty whether one could typi fy the fa i lure to give ef fect  to 

the court  order as non-compl iance.  The evidence of  Mr 

Grobler is that  on th is day in quest ion there was nothing that 

he could do because the passenger was already on the f l ight  

and that  seems to be . . . ( intervent ion).   10 

COURT: Okay and the possib i l i ty of  performance –  he couldn’t  

do i t .  

MR ALBERTUS :   Yes,  correct ,  and that ’s common  cause, Mr 

Eisenberg and also Ms Desada quite fa ir ly conceded that  the 

lady f rom Uzbekistan was already on t he f l ight  when they came 15 

there and that  the f l ight  was already on i ts way out.   Now 

according to Mr Grobler i t  was al l  about the t iming of  the 

order,  had the order come in earl ier,  had he been served with 

the order earl ier he could perhaps have got that  or der to the 

necessary authori t ies,  and in h is view there was nothing he 20 

could do about i t .   The quest ion is whether he del iberately 

refused to carry i t  in to ef fect,  that ’s the quest ion here.    

 I  don’t  want to make a meal of  th is M’Lord,  you may 

cr i t ic ise M r  Grobler but  at  the end of  the day I  th ink he’s 

ent i t led to the benef i t  of  the doubt.  Unless you want to hear 25 
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me further M’Lord?  

COURT: No, thank you very much.  

MR KATZ :   One point  M’Lord,  only just  one.  On the version 

that Mr Grobler has given he is e i ther correct object ively,  or 

not,  that  the Turkish air l ine lef t  at  twenty to f ive,  that ’s not 5 

something that  I  can cross -examine him on and what I ’m going 

to suggest,  i f  Your Lordship p icks up th is suggest ion,  Ms David 

is going to be very i rr i tated with m e about i t ,  and that  is just  to 

subpoena the re levant record because if  i t  d idn’ t  leave at  

twenty to f ive,  then not only is Mr Grobler possib ly in  10 

contempt,  I  say possib ly,  but  he is certa in ly gui l ty o f  per jury 

and I  don’t  bel ieve that  th is is a matter tha t  should be just  lef t  

on the basis of  an object ive fact  which can be easi ly ident if ied, 

easi ly researched, with a short  af f idavi t  f rom the re levant 

person at  ACSA and I  am going to ask,  to suggest to the Court,  15 

as an of f icer of  the Court  that  th is is a mat ter which requires 

that  type of  investigat ion,  rather than to for example cr i t ic ise 

Mr Grobler ’s evidence, he could have done th is, he could have 

done that ,  that  he is not  gui l ty of  contempt,  i t  doesn’t  solve the 

problem, and i t  doesn’t  go anywhere,  so my suggest ion M’Lord 20 

is for . . . ( intervent ion).   

COURT: You know Mr Katz that  may be so,  I  hear what you’re 

saying,  but  the more I  l is ten to th is I  th ink the faul t  l ies way 

beyond Mr Grobler,  and I  have become increasingly of  that 

view that  Mr Grobler is caugh t between people who perhaps 25 
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should know better at  h igher level  and aren’t  doing their  job 

properly and I ’ve got  a solut ion to that  in something I want to 

propose. 

MR KATZ :   M’Lord on that note . . . ( intervent ion).   

COURT: I  am not here to hound Mr Grobler b eyond what ’s  5 

required,  I  hear what you say,  i f  indeed the Turkish air l ines 

th ing,  and I  am more than happy to enquire into that ,  to be 

perfect ly honest,  i f  you want me to,  and if  i t ’s  a perjury charge 

well  then we have to deal with that  accordingly,  but  ev en then I 

have to te l l  you that  I  just  l is tened to what the regulat ions are, 10 

how these people are educated into what they should do,  i t  

horr i f ies me. 

MR KATZ :   M’Lord let  me just  on a personal note,  and nothing 

to do with Home Affa irs,  when Mr Eisenberg ph oned me f rom 

the airport  and I ’m not p lacing th is . . .( intervent ion).   15 

COURT: Look there are also aspects about Mr Eisenberg here 

that  I  want to –  I ’m very concerned that  they are running a 

vendetta against  an of f icer of  the court .  

MR KATZ :   M’Lord th is is –  there’s a long . . . ( intervent ion).   

COURT: But in re lat ion to my matter I  am only what ’s on th is,  I  20 

don’t  want any suggest ion here that Mr Eisenberg didn’ t  act  in 

the highest t radi t ions of  what was expected of  an of f icer of  the 

court  in my case, and that  concerns me too.  

MR KATZ :   One minute,  M’Lord one minute.  

COURT: I  wi l l  be placing i t  on record.  25 
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MR KATZ:  I  personal ly f rom my house when I  saw Mr 

Eisenberg having t rouble get t ing to Home Affa irs I  phoned 

Turkish Air l ine,  I  can’t  remember exact ly what hap pened but I  

eventual ly got  hold of  ACSA, I  expla ined to the woman that 

there was a Mr Eisenberg running around the airport  try ing to 5 

serve at  home af fa irs and th is woman, I ’ve got  her name, said 

to me that  she could do nothing,  home af fa irs weren’t  her 

responsibi l i ty,  ACSA didn’ t  care,  go to the pol ice,  but not  her 

problem, or go to Turkish Air l ines.   I  then asked her for her 

name and expla ined that  there was –  I  a lready expla ined and I 10 

asked her for her name and she put the phone down on me.  

There are going to be discip l ine,  I  hope discip l inary 

proceedings pending against  her.   

 I  then as soon as the phone was put down, I  mean I  was 

astounded that  th is happened, but  i t ’s  got  nothing to do with 15 

Mr Grobler,  i t  could the chi ld example, the Abdi example,  I  

then phoned ACSA back and that ’s when I  got  through to Mr 

Cheslyn and I  expla ined to h im that  th is woman had been very 

rude to me, had put the phone down and that ’s how Mr 

Eisenberg and Cheslyn had communicated, but  i f  20 

. . . ( intervent ion).   

COURT: I  real ise al l  o f  th is,  i t ’s  a hugely problemat ic issue, 

I ’m aware of  i t ,  let ’s just  test  your proposit ion,  i f  he’s wrong, 

Mr Grobler is wrong about the t ime, that  the plane went,  even 

Mr Eisenberg said I  th ink i t  was before f ive o’c lock that  he saw 25 
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the plane leaving.  

MR KATZ :   I  don’t  but  even if  he is wrong . . . ( intervent ion).   

COURT: Well  I  wi l l  te l l  you what i t  must,  i t ’s  got  to be 

somewhere around there because of  the t ime and schedules 

that  I  got  f rom everybody.  5 

MR KATZ:  Wel l  my only concern as an of f icer of  the c ourt  that 

i f  Mr Grobler is ly ing,  and I  don’t  say that  he is lying,  I  can’t  

say that  he is lying under evidence, then . . . ( intervent ion).   

COURT: There is a lso l imits to what we can do here,  I  mean I 

have spent most of  the day on th is together with another case, 10 

and I ’m now si t t ing here at  quarter past  s ix k ind of  thinking to 

myself  am I  the only judge who works in th is bui ld ing,  you 

know I  mean there’s a l imit  to what one can do, and I  have to 

accept that  is the case, as I  hope you do.  

MR KATZ:  I  accept that .  15 

COURT: Alr ight ,  I  am going to give a  judgment now, I  th ink i t ’s 

only fa ir  to Mr Grobler that  he knows what i t  is .  

JUDGMENT 

COURT AJDOURNS:  (at 18:46)  


